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First section: Public utilities

The concept of public utilities is a cornerstone of
administrative law, forming the basis of numerous
theories and principles established by administrative
jurisprudence. Public utilities reflect the positive

obligations of the administration in fulfilling public needs.

However, a single, universally accepted definition of
public utility remains elusive, as the term has evolved over
time. In ancient contexts, it referred to public services,
while in the 19th-century liberal state, scholars sought to
regulate and formalize it. Jurist Duguit incorporated the
concept into his theory of the state, while the Bordeaux
School contributed significantly to its development within
administrative law!. Thus, the understanding of public
utilities has shifted with evolving public needs and politico-
economic contexts, adapting to the principle of lex

specialis (specific law that governs particular areas of law).

1Gilles J. GUGLIELMI, Une introduction au droit du service public, l'université Panthéon-Assas

(Paris Il), France, 1994, P.4



Historically, the traditional concept of public utilities
was confined to the functions of the “night-watchman
state” —a minimalist state limiting its role to jus publicum
(public law regulating state-citizen interactions),
particularly in securing internal order, defense, and justice
without intervening in other areas. However, with the rise
of the interventionist state, the concept of public utilities

underwent continuous modernization.

It is important to recognize that the origins of public
administration can be traced back to Islamic governance,
where the Prophet Muhammad (PBUH) oversaw the
collection of spoils, alms, jizya, and ushar (customs duties).
The early Muslim caliphs demonstrated remarkable
proficiency in state governance, implementing innovative
and efficient administrative systems. Their administration
extended to the management of various public utilities,
which were either directly operated by the state or
managed under a system of direct exploitation
(exploitatiodirecta). These utilities encompassed mosques,
schools, hospitals, bridges, postal services, defense, and
the collection of ushdr (customs duties), as well as

irrigation and water supply systems. The state, through



centralized or decentralized structures analogous to
modern-day provinces and directorates, either directly
administered or supervised the management of these
utilities. The administration used state resources and
personnel while operating within the regulatory

framework of jus publicum (public law).?

In historical Islamic governance, administration was
divided into two main categories: the Ministry of
Delegation (Wizarat al-Tafwid) and the Ministry of
Execution (Wizarat al-Tanfidh). The Ministry of Delegation
allowed the Imam (Ruler or Caliph) to appoint a delegate
or minister to whom authority over state affairs was
transferred. This minister, known as the Minister of
Delegation, exercised considerable discretion, directing
state policy, appointing and dismissing officials, managing
public funds, organizing the military, and adjudicating
grievances in the Diwan al-Mazalim (Court of Grievances).
The minister acted independently based on his judgment,

subject to the general supervision of the Imam.

Wahba Al-Zuhayli, Al-Figh Al-Islami waAdillatuhu (Islamic Jurisprudence and
its Proofs), 4th ed., Vol. 8, Dar Al-Fikr, Damascus, Syria, 1997, pp. 6313-6376.
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The Ministry of Execution was tasked with
implementing the decisions issued by the Imam. The
Minister of Execution acted as an intermediary between
the ruler and the subjects, including Walis (local
governors) and other state officials. His responsibilities
included executing orders, enforcing legal judgments, and
overseeing the general administration of state policies,

both internally and externally

Islamic jurisprudence broadly recognized public
utilities. As described by Al-Mawardi, public utilities
encompassed all administrative activities that served the
public interest, including market regulation, street

construction, bridge tolls, and sanitation services®.

I Definition of Public Utility

Definitions of public utility vary according to
jurisprudential schools. French jurist Maurice Hauriou
defined a public utility as “a public organization operated

by authorities to provide continuous services to the

IMostafa El-Sayed Dabbous, Tathminkhadamat ad-Dawla
filtdrmaYuqaddimuhu al-Marfaq al- ‘Amm min Khadamat: DirasaTahliliyya
(Valuation of State Services within the Framework of Public Utility Provision:
An Analytical Study), 1st ed., Arab Center for Publishing and Distribution,
Cairo, Egypt, 2019, p. 71.
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public.”? Jurist Léon Duguit defined it as “any activity that
must be regulated and guaranteed by public authorities, as
it is essential for social solidarity and can only be achieved
through governing power to ensure public benefit.”?
André Delaubadere characterized it as “any activity
undertaken by a persona juridica (legal entity or legal
person) or under its supervision, governed by exceptional

legal rules (laws or regulations specific to certain

institutions or bodies).”

Thus, a public utility can be understood as any
project or activity managed by public resources, operated
either directly by the state or under its supervision to
serve the res publica (the public interest or common
good). It is subject to the provisions of administrative law
(the body of law regulating public administration and

services).

Maurice HAURIOU, PRECIS de Droit administratif et de droit
public,huitiemeédition, 1914 ,P.22-23
ZGilles ). GUGLIELMI,Op.Cit, P.6



Il. Elements of a Public Utility

A public utility is defined by four key elements:

1. Project: An organized activity involving
financial, human, and technical resources.
2. Persona Juridica Publica: The utility is

managed by a public legal entity (a body recognized as
having legal standing and responsibilities under public
law).

3. Functional Element: The utility’s primary
objective.
4, Regulatory Element: involves the application

of administrative law.

. Methods of Public Utility Management

The public authority exclusively possesses the
prerogative to determine the management strategies of
public utilities, taking into consideration the prevailing
political, economic, social, and cultural conditions within
the state. This authority also considers the state's
overarching policy directives and the specific
characteristics and types of the utility under review.
Utilities integral to state sovereignty, such as those related
to security, judicial functions (jus judicium), and defense,
necessitate distinct management approaches from those

utilities providing essential services like electricity, gas,



and water. Economic utilities, by their very nature,
demand specialized management techniques and
resources that diverge from those employed in managing

standard administrative public utilities.

Consequently, the designated authority tasked with
the utility's establishment opts for an administrative
approach from among a spectrum of methodologies
(modalities). These include direct exploitation
(exploitatiodirecta), institutional management (gestio
institutionalis), and delegated management (gestio

delegata).

1. Direct Exploitationexploitatiodirecta:

The direct exploitation (exploitatiodirecta) method
involves the administration itself providing services,
utilizing the mechanisms of public law (jus publicum) along
with its own personnel and financial resources, whether at
the central level (ministries) or local level (provinces,
municipalities). In this model, the state administers the
utility through its governmental entities (ministries,
provinces, or municipalities), and the utility does not

possess separate legal personality (persona juridica). This
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method represents the traditional approach to public
utility management, wherein the state relies on its own
resources and personnel, governed by the principles of

public law.

In direct exploitation, the administration directly
manages the public utility it has established, engaging in a
direct relationship with the beneficiaries of the service
through its employees. It exercises the privileges of public
authority (prerogativapotestatispublicae) and employs its
budget allocated for this purpose within the framework of

laws governing public funds.

Direct exploitation can be implemented through
centralized management (gestio centralis) or through local

management (gestio localis).

2. Institutional Management gestio

institutionalis:

An institution is characterized as a public legal
entity(persona juridica publica) that operates under public
law (jus publicum), undertaking specialized activities and

managing public utilities with legal personality. This entity,



commonly referred as a functional entity (persona
administrativa) or a  service entity (persona
utilitatispublicae), embodies the administrative persona

responsible for delivering public services.

Souleiman Al-Tamawi articulates that an institution
is "a public utility managed by a public organization

endowed with legal personality."?

Conversely, Amar Awabedi elaborates that it is a
public administrative organization that possesses legal
personality and enjoys both financial and administrative
autonomy (autonomiaadministrativa et financiaria). The
institution remains subject to administrative subordination
(subordinatioadministrativa) to relevant central
authorities and operates under administrative oversight
(tutela administrativa), while employing a decentralized
administrative management system
(administratiodecentralisata) to achieve its legally defined

objectives.?

1Souleiman Al-Tamawi, Op. cit., p. 87.
2Amar Awabedi, Op. cit., p. 307.



The institutional management approach represents
a mediating strategy between direct exploitation
(exploitatiodirecta) and delegated management (gestio
delegata). Herein, central and decentralized administrative
authorities entrust the operation of public utilities to other
public legal entities, whereas, in delegated management,

such responsibilities are assigned to private entities.

Thus, a public institution can be defined as a legal
entity that holds legal personality and is charged by the
public authority with satisfying particular societal needs
within a clearly defined legal framework, subject to

ongoing oversight.

Public institutions are characterized by the
following essential elements:

. Public legal personality (persona juridica
publica)

. Pursuit of public benefit (utilitas publica)

. Specialization in  function (specialitas
operandi)

These public institutions are established to meet
specific, narrowly defined objectives and do not possess

authority beyond the scope of their designated services or



utilities. Their financial resources cannot be diverted to
other activities, even if such activities serve the broader

public interest.!

It is crucial to acknowledge that irrespective of the
level of financial and administrative independence these
institutions enjoy, they remain under stringent
administrative oversight (tutela administrativa). This
oversight extends to monitoring the management
personnel and scrutinizing the operational decisions and

actions of the institution.

Types of Public Institutions

Public institutions vary according to their distinct
specialized objectives they are designed to fulfill. These

institutions can be categorized into three primary typesm

* Administrative Public Institutions: As
delineated in Law No. 23/122 these institutions are

subjected to the stipulations of public law. They are

1Souleiman Al-Tamawi, Op. cit., p. 65.

2Law No. 23-12 dated August 5, 2023, establishing the rules relating to
public procurement, Official Journal of the People's Democratic Republic of
Algeria, Issue No. 51, Year Sixty, published on August 6, 2023, p.5 et seq.
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endowed with legal personality (persona juridica) and
financial autonomy (autonomiafinanciaria), established by
either state or local governmental bodies. Characterized
by their predominant administrative, scientific, cultural,
professional, or health-related functions, these entities
adhere to public accounting standards that regulate their
financial transactions and reporting.

* Public Institutions Governed by Commercial
Law: These entities operate under the framework of
commercial law (jus commercii) and are characterized by
legal personality and financial independence. Created by
state or local governments, they may take the form of
privately managed entities with a focus that may include
scientific, technological, or other specialized activities.
Their financial operations are regulated by the financial
accounting system established under Law No. 07-11.

* Economic Public Institutions: These are
commercial enterprises in which the state or another
public legal entity directly or indirectly holds the majority

of the share capital (capital stock).



3. Delegation of Public Utilities:

The Algerian legislator, in Executive Decree No. 18-
1991, defines the concept of the delegation of public utility
management in Article 2: "For the purposes of this decree,
delegation of a public utility refers to the transfer of
certain non-sovereign tasks from the public authorities to
a delegate, as identified in Article 4 below, for a specified
period, with the aim of serving the public interest."

This provision clarifies that the delegation of public
utilities excludes sovereign functions (functioimperii) and
pertains exclusively to other tasks entrusted to the state
for the fulfillment of individual needs.

In essence, delegation of a public utility entails the
transfer by administrative authorities of a portion of their
powers to other entities for the management of the public
utility over a defined period of time.

The Algerian legislator identifies the entities
authorized to grant the management of public utilities
through delegation, which include:

. Local regionalauthorities (collectivités
territoriales),
. Public administrative institutions

(établissements publics a caractére administratif)
fallingunder their jurisdiction and responsible for the
public utility,

1Executive Decree No. 18-199 of August 2, 2018, on the Delegation of Public
Utility Management, Official Journal of the People's Democratic Republic of
Algeria, Issue No. 48, p. 4.
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. Public legal entities (personae
juridicaepublicae) within the framework of an association
(consortium)?.

Moreover, Article 4 of Executive Decree No. 18-199
specifies the entities eligible to manage the public utility
under delegation, which may be either public or private
legal entities. However, it is mandated that these entities
operate under Algerian law, and a formal delegation
agreement (must be concluded with the delegating
authority.

IPublic entities that establish or manage a delegated public utility appoint a
representative to act on their behalf within the consortium, in accordance
with a formal agreement. The appointed member holds the status of the
delegating authority, representing the consortium members in the
implementation of the public utility delegation. Refer to Article 5 of
Executive Decree No. 18-199 for further details.

17
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