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Contractual liability
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Contractual liability is the sanction for breach of contractual obligations
or failure to perform them. It only arises when specific performance
becomes impossible and the debtor cannot be compelled to fulfill their
contractual obligations in kind. In such cases, the debtor is liable for
damages caused to the creditor as a result of non-performance of
contractual obligations.
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1-There must be a valid contract between the creditor and the debtor.
C el 138 e Bydlae 180 AL cpad) J3 o -2

2- The debtor must breach an obligation directly arising from the
contract.
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3- The breach must cause damage to the creditor or their successor-in-
interest.
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4- There must be a causal link between the breach of the obligation and
the damage.
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« Contractual liability: 428l 44 5 sl

« Breach of contractual obligations: a1l &l 5L JYAY)
« Specific performance: !l 24l
« Damages: ) =Y
« Debtor: ¢l

« Creditor: ¢

. Valid contract: s 23

. Breach: J2&)

« Obligation: 43

. Damage: L=

« Successor-in-interest: sle el
 Causal link: 4w 4
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The distinction between contractual liability and tortious liability
requires clarification on several points, as follows:
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1- Formation of the Obligation: In contractual liability, both parties
voluntarily create and define the obligation. Liability arises when one
party breaches their contractual obligation. In delictual liability, the
breach concerns a pre-existing general obligation imposed on everyone,
which is the duty not to harm others.
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2- Capacity: Contractual liability generally requires the capacity of a

major, while delictual liability only requires the capacity to discern right
from wrong.
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3-Burden of Proof: In contractual liability, the debtor bears the burden
of proving that they fulfilled their contractual obligation. In delictual
liability, the creditor must prove that the debtor breached their legal
obligation and committed a wrongful act, causing harm that warrants
compensation.
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4-Notice: In contractual liability, notice to the debtor is generally
required, except in cases of fraud or gross negligence. In delictual
liability, no notice is required.
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5-Extent of Damages: In contractual liability, compensation is limited
to foreseeable direct damages at the time of contract formation. In
delictual liability, compensation is for all direct damages, whether
foreseeable or unforeseeable.
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6-Joint and Several Liability: In contractual liability, joint and

several liability arises by agreement between the debtors. In delictual

liability, joint and several liability is imposed by law (Article 126 of
the Civil Code).
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7-Exemption from Liability: Generally, parties can agree to exempt
themselves from contractual liability as it concerns their individual
interests. In delictual liability, this is not permitted as the debtor has

breached a general legal duty not to harm others, which is a matter of
public policy.
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8- Limitation Period: Contractual liability is subject to a 15-year
limitation period. The action for damages in delictual liability is

extinguished after 15 years from the date of the harmful act (Article 133
of the Civil Code).
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Some jurists define a commercial contract as "a contract that a merchant
enters into if it is related to his commercial profession™ or "contractual
obligations that constitute commercial acts for the parties” in other

words, it is "commercial or mixed acts that are formulated in the special
legal form of contracts."

* Commercial contract: A legally binding agreement between two or more
parties that involves the exchange of goods, services, or other commercial
interests.
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* Merchant: A person or entity engaged in buying and selling goods for profit.

ol Cangs bl a5 eyl b el @3 (gpiaad) ol andall LSl o il 2 el
* Commercial acts: Activities related to trade, commerce, or business.

* Mixed acts: Acts that have both commercial and non-commercial aspects.
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An international commercial contract is defined as "a set of legal
contractual actions that take place between parties connected to private
law for international commercial purposes between them™ or it is "an
international agreement of a commercial or civil nature that regulates
relations governed by private law, these rules undertake to determine
the applicable domestic law and the court competent to consider
disputes arising from it."
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International commercial contracts are essential for businesses to operate and
engage in transactions with other parties in different countries. They provide a
legal framework for the parties to define their rights and obligations, and they help
to ensure that transactions are conducted fairly and efficiently.

Characteristics of Commercial Contracts:dylaill agéall (ailad
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Commercial Contracts:

1- * Consensual: Commercial contracts are typically formed by the mutual
agreement of the parties. This means that both parties must agree to the
terms of the contract before it becomes legally binding.

2- * Bilateral: Commercial contracts typically involve an exchange of
promises or obligations between the parties. For example, in a sales
contract, the seller promises to deliver goods to the buyer, and the buyer
promises to pay the seller for the goods.

3- * Reciprocal: The obligations of the parties in a commercial contract are
typically reciprocal. This means that each party's obligations are dependent
on the other party's performance. For example, the seller's obligation to
deliver goods is dependent on the buyer's payment of the purchase price.



4- *Onerous: Commercial contracts are typically onerous, meaning that they
involve an exchange of something of value. This could be money, goods,
services, or other forms of consideration.

5- * For-profit: Commercial contracts are typically entered into for the
purpose of making a profit. This means that the parties intend to make a
financial gain from the transaction.
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1-Model contract: An international commercial contract is described
as a model contract in the sense that it is possible to have multiple forms

of the contract that address the same subject matter, as the contracting
parties can adopt any form they deem appropriate.
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2-General Conditions:

Since the international commercial contract contains general conditions
that represent a special law governing all aspects of the contract without
the need for a law, and it is the same concept as the element of consent
in the domestic commercial contract, the contracting parties are only
required to refer to the rules they use to complete their contract.
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3-Internationality of the Contract:

International commercial contracts are concluded as international
contracts of a commercial nature. This characteristic is evident in the
event of a conflict between international laws regarding the capacity
of the contracting parties, the conditions of contracting, the subject
matter of the contract, and the rules governing the form and subject
matter of the contract.
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4-Presence of a Foreign Party:
An international commercial contract is based on the presence of at

least one foreign contracting party, and this party may be a state, an
individual, or a company.
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The Commercial Agency
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The Algerian Legislator defines the Commercial Agency Contract
under Article 34, Paragraph 1 of the Commercial Code as follows: " A
commercial agency contract is deemed an agreement whereby a person
habitually undertakes to prepare or conclude sales, purchases, and
generally all commercial transactions in the name and for the account
of a trader, and to perform, as appropriate, commercial transactions for
his own account, provided that he is not bound by a contract of
service ",

Key Terms:

. Commercial agency contract: 4kl A4l sie

« Agreement: 48l

. Undertakes: »_nb

« Prepare or conclude: a! ) s slac)

. Sales or purchases: <l il sf & sl

« Commercial operations: 4 il cllesl)

« Inthe name and for the account: —tual g auls

« Trader or Merchant: Jat

« For his own account: p=lall 4lual

. Bound by a contract of service: <leall 5 jla) déay Uas ya



Key Terms and Concepts:

« Agent: ¢ S (The person who acts on behalf of the principal).

« Principal: » (The merchant or the trader who is represented by the
agent).

« Commercial Operations: 4 il “llall (Business activities such as sales,
purchases, marketing, etc.).
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"L'agent commercial est un mandataire qui, a titre de profession indépendante,
sans étre lie par un contrat de louage de services, est chargé, de facon permanente,
de néegocier et, éventuellement, de conclure des contrats de vente, d'achat, de
location ou de prestation de services, au nom et pour le compte de producteurs,
d'industriels, de commercants ou d'autres agents commerciaux. Il peut étre une
personne physique ou une personne morale et s'immatricule, sur sa declaration,
au registre spécial des agents commerciaux.".
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"A commercial agent is an agent who, on a regular basis and
continuously, without being bound by an employment contract,
negotiates and, where appropriate, concludes contracts of sale,
purchase, lease or provision of services, in the name and on behalf of
producers, manufacturers, traders or other commercial agents. They
may be a natural or legal person.”

* Contracts of Sale, Purchase, Lease or Provision of Services: «s! il 5 aull 2 8
Gleadl) a5l alill 3 g3e 5 (Agreements related to various commercial transactions)
* Natural or Legal Person: L sz sl Lank Ladi (An individual or a company)
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Characteristics of a Commercial Agency Contract
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Firstly: The commercial agency contract is a commercial contract:

The Commercial agency is considered a commercial activity whether
from the perspective of the principal or the agent.

* Commercial Contract: A legally binding agreement that pertains to business
activities, trade, or commerce.

* Principal: The party who is represented by the agent.

* Agent: The party who acts on behalf of the principal.
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Secondly: Commercial Agency is a Contract Based on Personal
Consideration:

The commercial agency contract is characterized by being based on
personal consideration, which means that the personalities of the two
parties to the agency contract are a fundamental element in the
contracting.
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Thirdly: The commercial agency contract is a consensual contract:

The commercial agency contract is considered one of the consensual
contracts that do not require a specific form for its conclusion.
Therefore, it may be proven by all means of proof in accordance with
the principle of freedom of proof in commercial matters.

Key Concepts:

« Consensual Contract: L=, 2:c (A contract that is formed by the
agreement of the parties, without needing a specific form)

« Freedom of Proof: <3y 4, ~ (The ability to prove a contract using any
available evidence)

« Commercial Matters: 4 _lsill o sl (Business transactions and activities)
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Fourthly: The commercial agency contract is a mutually binding
contract:

The commercial agency contract is considered a mutually binding
contract, as it creates reciprocal obligations on both the principal and
the agent, and each of them enjoys guarantees that ensure the fulfillment
of these mutual obligations.



Key Concepts:

« Mutually Binding Contract: oxilall 2 3l 33 (A contract where both parties
have obligations towards each other)

« Reciprocal Obligations: 4lslis <l 33l (Duties that each party owes to the
other)

« Guarantees: <«lles (Mechanisms that ensure the fulfillment of
obligations)
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Fifthly: The commercial agency contract is a time-based
(continuous) contract:

A time-based contract, or a continuous contract, or an extended
contract is that contract in which the element of time is a fundamental
element, through which the obligations of the contracting party or the
subject matter of the contract are measured. The obligations of the
contracting parties are always linked to time.

Key Concepts:

« Time-Based Contract: ) 2 (A contract where time is a crucial factor)

« Continuous Contract: <l 2c (A contract that involves ongoing
obligations)

« Fundamental Element: s_» s> »=ic (An essential part of the contract)
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Sixthly: The commercial agency contract is a non-binding contract:

The statement that the commercial agency contract is non-binding
stems from the nature of this contract, which allows both parties,
whether the principal or the agent, to terminate this contract. The
principal has the right at any time to dismiss the agent, and the same
applies to the agent, who can resign from the agency at any time,
whether before the completion of the action that is the subject of the
agency or even before starting it.

Key Concepts:

« Non-Binding Contract: ~)¥ ¢ e (A contract that can be terminated by
either party).

. Termination: + (The ending of the contract)

. Resignation: 3 (The agent's act of ending the contract)

« Dismissal: Jj= (The principal's act of ending the contract)
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Civil liability insurance in the context of
e-commerce
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The insurance sector in general—and civil liability insurance in
particular, being one of its most prominent and prevalent forms—nhas
been influenced by the developments in electronic commerce. As a
robust guarantee for parties, this type of insurance encourages increased
investments that stimulate the national economy. Through this study,
we aim to shed light on the most significant impacts of these
developments. It is essential to regulate the general and specific
frameworks for the emerging relationships, whether between the
contracting parties or between them and third parties, thereby defining
obligations, rights, and liabilities.

Despite this impact, most countries in the world, including
Algeria, have not regulated electronic insurance in a separate law, and
the practice of civil liability insurance has remained traditional.
However, this has not prevented some foreign insurance companies
from offering advanced products and developing civil liability
guarantees in line with the continuous progress of electronic
transactions. As for Algerian insurance companies, they are still in the
stage of adopting the idea of offering their services electronically, based
on what is stated in Law No. 18-05 related to e-commerce.
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Takaful (Islamic Insurance) is defined as:" A collective insurance system
based on the principles of mutual cooperation and solidarity among a group of
individuals known as the 'Participants' Pool'. Under this system, each participant
commits to paying a financial contribution as a 'donation’ referred to as the
‘Takaful Premium’, to cover potential risks incurred by any member. These
premiums are deposited into a 'Participants’ Fund', which remains financially
independent from the insurance company's assets. The company undertakes the

management and investment of this fund in compliance with Sharia principles,
acting either as an agent for a known fee or as a manager for a share of the profits".
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The Importance of Takaful Insurance:

. It complies with the principles of Islamic Sharia, and provides a
legitimate alternative to traditional insurance.




. It promotes social solidarity and cooperation among members of
society.

. It contributes to diversifying sources of financing and supporting
the national economy.
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Algeria’s Delay in Adopting Takaful Insurance:

. Itis true that Algeria has lagged behind other Islamic countries
in adopting the Takaful insurance system.

. This is partly due to its delay in fully adopting Islamic banking,
which provides a conducive environment for Takaful insurance.

. Countries such as Sudan, the UAE, Malaysia, and Saudi Arabia
began adopting Takaful insurance in the late 1970s and early
1980s.
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Algeria's Steps to Address the Delay:

. The 2020 Finance Law (Law 19-14) and its Article 103
constituted a turning point in establishing the rules of Takaful
insurance in Algeria.

. Executive Decree 21-81 defined the conditions and modalities for
practicing Takaful insurance and provided a clear definition of
this system.

. Approvals were granted for Takaful insurance windows within
traditional insurance companies, in addition to independent
Takaful insurance companies.

. Initially, approvals were granted to two Takaful insurance
windows, namely GAM Mediterranean General Insurance
Company and Cardiff El Djazair Insurance Company, the first in
general Takaful insurance operations and the second in family
Takaful insurance; As for Takaful insurance companies
independent of traditional insurance companies, they were
granted approval later, which is the Algerian General Takaful
Company, which was called "El Djazair Takaful".
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Takaful Insurance in Algeria:

. Takaful insurance in Algeria is based on the principles of Islamic
Sharia, and is founded on the basis of donation and cooperation
among participants.

. It aims to assist participants in the event of risks, or at the end of
the insurance contract period.

. Afund is established for participants from paid contributions, and
operations are managed in accordance with Islamic Sharia.
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The Future of Takaful Insurance in Algeria:

. It is expected that the Takaful insurance sector in Algeria will
witness significant growth in the coming years, with increasing
awareness of the importance of this system.

. This requires the development of strong legal and regulatory
frameworks, and the provision of diverse insurance products that
meet market needs.

. It must be given some time to adapt to this new Islamic system.
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The Intelligent Agent
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An agent can be a natural or legal person; however, what draws our
attention in this context, especially with the current technological
advancements, is the original agent's recourse to an intelligent
electronic agent. In this case, the delegation to perform all or part of
their tasks becomes more complex due to the ambiguity surrounding
this agent and the legislative and judicial shortcomings, both in terms
of its definition and characteristics and in terms of determining its

responsibility. Therefore, we have chosen to shed light briefly on this
Issue.
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The Definition of an Intelligent Agent:

Jurisprudence defines an intelligent electronic agent as "a program
that knows how to perform tasks suitable for the user." As for
legislation, the Uniform Electronic Transactions Act (UETA) of the
United States defines it in Article 2/6 as "a computer program or an
electronic or other automated means used independently to initiate an
action or respond to electronic records or performances in whole or in
part, without review by an individual." Regarding Arab legislation,
most have neglected to define the intelligent agent in their electronic
commerce laws, including the Algerian legislator who did not address
it in Law 18-05 related to electronic commerce; however, this did not
prevent some from defining it, as is the case with the lIragi legislator in
Article 26 of the Electronic Signature and Transactions Law, which
defines it as "a program or electronic system for a computer or any other
electronic means used to execute an action or respond to an action for
the purpose of creating, sending, or receiving a data message." The
Jordanian legislator also defined it in Article 2 of the Electronic
Transactions Law No. (18) of 2008 as "a computer program or any other
electronic means used to execute an action or respond to an action for
the purpose of creating, sending, or receiving a data message without
personal intervention."


https://patents.google.com/patent/US7590852B2/en
https://patents.google.com/patent/US7590852B2/en
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Characteristics of an Intelligent Agent: When the agent is an

intelligent electronic agent, it possesses a set of characteristics, the most
important of which are:
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*Independence and Social Awareness: It operates to achieve the goals
and desires of the principal without direct intervention. It also has the

sufficient ability to respond and adapt to its environment through
continuous changes according to the principal's desires or behavior.
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*Reactivity and Proactive Capability: The electronic agent is
characterized by this property, which enables it to perceive its

environment and thus respond to any emerging developments without
the need for new instructions.
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*Social Communication Capability: This characteristic is demonstrated

by the intelligent electronic agent's ability to communicate with other
agents, whether they are electronic agents through a shared



communication language among them, or natural persons through the
exchange of information and data.
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Key Applications of Intelligent Agents:

E-commerce: To assist with online buying and selling processes.

Customer service: To answer customer inquiries and provide
technical support.

Information management: To gather and analyze data from
various sources.

Financial services: Executing transactions and managing risks.
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Legal challenges facing electronic agents:

Determining legal liability for actions performed by electronic
agents.

Protecting data and privacy.

Ensuring cybersecurity.
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The role of the intelligent agent within the framework
of e-commerce:

The utilization of intelligent agents has conferred numerous
advantages upon their users and has streamlined their tasks in
accessing the desired information, goods, and services. It has also
facilitated the conclusion of contracts and transactions. Moreover,
it has become capable of representing the parties involved in the
contractual relationship within the realm of e-commerce.
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Facilitating the Task of Users:

The utilization of intelligent agents is prevalent in e-commerce
operations, and this has had a significant impact on its proliferation and
the increased propensity of users to secure their needs through it. The
technical and contractual attributes inherent in intelligent agents have
contributed to the realization of numerous benefits for these users,
greatly assisting them in conserving their time and effort and reducing
expenditures.

. For the buyer: It simplifies the process of locating goods in
accordance with the required specifications and at the lowest
costs.

. For the seller: It facilitates the marketing of their products and
services in a profitable and direct manner to a substantial segment
of interested users, provided they can directly access them.

D Cmaddliieall QA:X\ "'9-\2&: 3-2

Glagleall Lim i g lilall 48y Sl o bl (pacay (SO Al aladiad )
OLel 5 A s Lae ¢ Ciliball slined Alasivall S5 agilily 5 Colelaialls Lalal
Ayl lily 5 Blid) A gad Jadal

Ensuring Security for Users:

Indeed, the employment of intelligent agents ensures the mitigation of
Issues pertaining to data theft and the hacking of private information
belonging to transacting parties, as well as their banking details utilized
in the execution of transactions. This instills confidence and security for
safeguarding the privacy of the contracting party and their confidential
data.
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Representing Users:

The utilization of intelligent agents enables the benefit of their
undertaking numerous roles in assisting users, primarily embodied in
the following:

*Performing Material Acts: The most notable examples include the
search agent Copernic and the agent BargainFinder. Their function,
immediately upon installation on the computer, is limited to searching
for the required data, compiling it, and categorizing it. They are now
even capable of providing recommendations and guidance regarding
the desired goods or services based on evaluations from previous users,
as is the case with the agent Firefly and the website amazon.com.

Recently, a category of agents has emerged that performs purely
technical tasks, such as the agent Alexa. These agents are characterized
by their high capacity to learn from their previous research experiences
and expertise derived from analyzing the behavior of past users.
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Legal Transactions Performance:

The initial purpose of intelligent agents, particularly the second
generation, was not solely to perform legal transactions and carry out
material acts for the benefit of internet users. Rather, it served as a
starting point that aided users, whether buyers or sellers, in efficiently
managing their digital affairs, facilitating their interaction with the
internet, and enabling them to access the flow of information across the
network with speed, security, and organization. These features allowed




buyers to comprehend the details of offered goods and services and
ensured that sellers could reach buyers regardless of their geographical
location, understanding their consumer preferences and opinions
regarding the product or service presented with ease and precision.
Furthermore, the second generation of agents was developed to be
utilized in conducting legal transactions over the internet, including
their engagement in negotiation, the conclusion of contracts, and their
execution on behalf of their users, whether these users were buyers (a)
or sellers (b).

A. Buyer Representation:

Intelligent agents have become capable of assisting buyers in the pre-
contractual stage, the contract conclusion stage, and its execution. The
agent initiates this process by gathering information and data pertaining
to the required goods or services, classifying and comparing them with
similar offerings in terms of price, quality, and conditions.
Subsequently, the agent presents this information to the buyer,
accompanied by a recommendation regarding purchase and the
rationale behind this recommendation. Upon the buyer's acceptance of
the purchase recommendation provided by the agent, the agent acts
directly on this recommendation to conclude the contract on behalf of
their user by issuing an offer or acceptance, as the case may be, directed
to the supplier to finalize the agreement. In some instances, the
intelligent agent proceeds to execute the contract by remitting the price
or agreed-upon fee, utilizing the buyer's credit card details provided to
the agent in digital data form. Through negotiations conducted by the
intelligent agent on behalf of the buyer and in accordance with the
instructions provided by their user and the agreed terms, the
specifications of the goods or services required by the buyer and offered
by the seller are determined, including their availability, price, delivery
costs, time and place of delivery, and warranties.

This type of agent operates to empower the buyer with choices when
dealing with the seller and all essential terms of the contract, while
leveraging their negotiation skills in each transaction by requesting
feedback from both parties (buyer and supplier) upon completion of the
process. This feedback assesses their satisfaction levels with each



party's fulfillment of their obligations and identifies any deficiencies or
shortcomings in the performance of these obligations. The agent
benefits from this evaluation by focusing their future negotiations on a
list of suppliers who have earned the trust of buyers through their
performance of obligations in accordance with the terms agreed upon
during the negotiation phase, and by excluding from the negotiation
pool any supplier who has received negative or unsatisfactory feedback
in their dealings with buyers.

B. Supplier Representation:

The ability to disseminate information and reach the widest possible
consumer base is a fundamental pillar for the success of online
merchants. Undeniably, the immense flow and confluence of data
within the digital network, coupled with the diverse avenues for
accessing displayed information, have necessitated that merchants
employ intelligent agents as the most advanced technology to promote
their goods or services and target consumers irrespective of their
geographical locations. Electronic commercial transactions are readily
available around the clock, unconstrained by spatial or temporal
limitations. This reality compels merchants to be prepared to meet
consumer demands continuously, 24/7, a feat achievable only through
the utilization of intelligent agents capable of collecting consumer data,
their consumption patterns, and their preferred goods or services.
Subsequently, merchants can build upon this information and leverage
it in every interaction and transaction with the current or other
consumers, providing the requested goods or services with exceptional
speed and accuracy, without burdening consumers with the protracted
and arduous process of searching through traditional search engines.
Examples of such agents include CBB Agent, Broad vision Agent, and
Agent Ware. Merchants benefit from the services of these agents by
gaining comprehensive knowledge of consumer information and data.

Consequently, the process of targeting consumers with new goods
and services to entice them to purchase becomes more efficient than
employing any other marketing means. Furthermore, the agent informs
the merchant of any goods or services similar to their own and
facilitates the comparison of competitor pricing, thereby keeping the



merchant abreast of developments in the online marketplace, including
the prices, types, availability, and sales conditions of comparable goods.
Once a consumer expresses interest in obtaining more information
about a presented good or service, the agent initiates the process of
displaying this information. Should the consumer decide to proceed
with the transaction, the agent then presents the pricing and specific
conditions related to the good or service. Upon the agent and consumer
reaching a mutual agreement on all pertinent details of the contract,
including after-sales service information, the contract is concluded. In
certain instances, the agent may even execute the contract and collect
payment on behalf of the merchant. Illustrative examples include a
consumer using an intelligent agent to rent a musical piece from an
online music platform for direct streaming or another requesting access
to a legal article published in a scholarly journal that is not freely
available. In such cases, upon the intelligent agent of the journal
obtaining the required information and data from the reader and
receiving the advertised payment, the article is automatically unlocked
for the reader or access is granted through the provision of a username
and password. Frequently, the reader is prompted to evaluate the article
and the service provided by the intelligent agent, allowing both the
agent and the service provider to benefit from this feedback in handling
future access requests and targeting other categories of readers.

Notably, the agent can facilitate access to such an article for
thousands of readers simultaneously, a feat that a merchant alone or
through the use of human assistants or agents would be unable to
accomplish.

""An investment in knowledge pays the best interest"

Good Luck



