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Commercial contracts

Commercial contracts are agreements regulating business relationships between individuals

or businesses where they agree to perform some actions or refrain from doing others.

Commercial contracts are usually in writing, but they can also be verbal. A written
commercial contract is easier to enforce and provides parties with guidance on how to

perform their obligation under the transaction.

Purpose of commercial contracts
No matter the size of the business, its success largely depends on the ability to ensure
commercial contracts accurately capture the business arrangements, adequately protect the

interest, and limit the liability.
Commercial contracts play various roles in business operations:

Define rights and obligations :the commercial contracts define the rights and obligations of
each party in the business arrangement. the contract details the terms agreed upon so

parties know their responsibilities.

Provide a reference for dispute resolution :Business disputes are common. Whether parties
try to resolve the dispute themselves or via arbitration or litigation, the commercial contract

will be used to determine where the fault lies.

Protect business interest: Whether it’s through a confidentiality clause, an indemnity clause,
or any other means, commercial contracts allow to protect your interest and minimize risk

from dealing with other parties.
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Parts of a commercial contract

The commercial contracts should identify the parties in the transaction. Ensure you write
their correct legal names. The transaction details, date, the goods or services sold, price,
payment details, and how the agreement can be terminated should be written in clear terms.

Otherwise, the contract might be unenforceable.

Commercial contracts should also contain standard clauses like:

Confidentiality clause to prevent unauthorized disclosure of confidential information.
Dispute resolution clause stating how disputes arising from the transaction will be handled.

Details on the court that will have jurisdiction over matters arising from the transaction and

the governing law, especially for domestic and international cross—border transactions.

Termination clause detailing how any party can opt-out of the arrangement and conditions

that will end the contract.

Indemnity clause to protect parties from liabilities caused by a breach of contract or negligent

acts of third parties.
Liquidated damages clause to specify damages upon breach of contract.

Force majeure to remove liability for failure to perform contractual obligation caused by

unforeseen and unavoidable circumstances.

Indemnity clauses in commercial contracts

The indemnity clause is a common provision in commercial contracts, and it is one of the
most contentious clauses to negotiate or litigate. Also called an indemnification clause, it is a
promise by a contracting party (the indemnifier) to protect the other party (the indemnitee)
from liabilities caused by the indemnifier’s negligent actions, breach of contract, or third party

actions. Essentially, an indemnity clause transfers liability from one party to the other.
Limitations of commercial contracts

If the subject matter of a commercial contract is illegal, it will be unenforceable. Parties also
cannot agree to transfer their liability for an illegal act or restrain another person from

performing a statutory obligation.
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https://ironcladapp.com/journal/contracts/indemnity-agreement/
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Legal liability is a legal responsibility under the law. If a person or entity (a company) does
not uphold this responsibility, they may be held liable for the damages that might arise from
it. The law segregates the liabilities into three types known as: civil, administrative and

criminal liability.
Civil Liability and Criminal Liability

To understand civil liability, we must distinguish between civil and criminal liability. A person
who suffers damage or injury from another person's breach of obligation can seek financial
remedies in a civil court. Such lawsuit is filed by a private person against another private
person seeking compensation for the damage. Criminal liability, on the other hand,
develops when bad acts are recognized as crimes under the Penal Code, and a
punishment is demanded by the public prosecution based on them representing the

society.

Since some situations can result in a civil penalty that may be enhanced by criminal
charges, one act may carry both civil and criminal liability. However, it is important to note
that in order for an individual to be civil and criminally liable, a criminal case must be filed

before a criminal court prior to filing a civil case.

Contractual Liability : Prior to understanding contractual liability, it is critical to define the
numerous terms that relate to it. Contractual liability requires the existence of a contract; a
legally binding agreement that regulates the relationship between two or more parties and
imposes an obligation on each party to execute. In the case of a party not executing such
contractual obligation, a breach will arise and he/she may be 'contractually liable', hence
liable to compensate for damages or losses suffered as envisaged by the Civil Code,

wherein the Court held that:
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"The basis for the appellant's compensation is the responsibility of the respondent because
he has exceeded in reclaiming his right with what the contract entitles him to, making it a
contractual liability in which the debtor is not obligated to— pursuant to article 1/178  of
the Civil Code- except to compensate for the damage that could have been foreseeable at

the time of the contract, as long as he did not commit fraud or gross fault'.

A debtor may be exempted from liability if such non—performance or delay was due to a

foreign cause beyond his control, as stipulated under article 2/178 of the Civil Code.

Tortious Liability : In any society, conflict of interests is bound to lead to the infliction of
losses and the obligation to compensate. Tortious liability arises out of a wrongful act or
breach of duty fixed by the law. Such act may occur as a result of intention, neglect, failure
to act on a duty, or a violation of the law. In many cases, the damages or injury suffered by
the party is not material or physical in nature and the defendant may be ordered to pay
moral damages for the harm he caused. However, this may not be the case in some
matters, as a defendant may be charged with criminal offenses which may lead to time in

prison.

Tortious liability has a broader scope than contractual liability when it comes to
compensation, as it is based on the foreseeable and unforeseeable harm. Contrarily,
contractual liability's compensation is limited to the elements of damage that could have

been foreseeable at the time of concluding the contract.
Fault, Damage, and Causal Link

There are three elements that must be proven to establish a liability; fault, loss, and causal
link, regardless of whether it is contractual or tortious. A fault may arise either from the
commission of an act or omission to perform an act. It is a deviation from normal behavior,
wherein an individual deliberately harms another individual or causes injury out of neglect.
On the other hand, damage may occur when a breach exists and harm is done to the
interest of an individual, either financially or morally. Lastly, only with a clear causal link
between the fault and damage does a liability occur. So long as these three elements are
met and recognized by the court, an individual has the right to seek compensation for all

types of damage, including material, financial, bodily, and moral injuries.
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Civil Liability and Criminal Liability

To understand civil liability, we must distinguish between civil and criminal liability. A person

who suffers damage or injury from another person's breach of obligation can seek financial

remedies in a civil court. Such lawsuit is filed by a private person against another private

person seeking compensation for the damage. Criminal liability, on the other hand,

develops when bad acts are recognized as crimes under the Penal Code, and a
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punishment is demanded by the public prosecution based on them representing the

society.

Since some situations can result in a civil penalty that may be enhanced by criminal
charges, one act may carry both civil and criminal liability. However, it is important to note
that in order for an individual to be civil and criminally liable, a criminal case must be filed

before a criminal court prior to filing a civil case.

Contractual Liability : Prior to understanding contractual liability, it is critical to define the
numerous terms that relate to it. Contractual liability requires the existence of a contract; a
legally binding agreement that regulates the relationship between two or more parties and
imposes an obligation on each party to execute. In the case of a party not executing such
contractual obligation, a breach will arise and he/she may be 'contractually liable', hence
liable to compensate for damages or losses suffered as envisaged by the Civil Code,

wherein the Court held that:
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A contract is an agreement that specifies certain legally enforceable rights and
obligations pertaining to two or more parties. A contract typically involves the transfer
of goods, services, money, or a promise to transfer any of those at a future date, and the
activities and intentions of the parties entering into a contract may be referred to
as contracting. In the event of a breach of contract, the injured party may seek judicial
remedies such as damages or equitable remedies such as specific
performance or rescission. A binding agreement between actors in international law is

known as a treaty.

Contract law, the field of the law of obligations concerned with contracts, is based on the
principle that agreements must be honoured. Like other areas of private law, contract law
varies between jurisdictions. In general, contract law is exercised and governed either
under common law jurisdictions, civil law jurisdictions, or mixed-law jurisdictions that
combine elements of both common and civil law. Common law jurisdictions typically require
contracts to include consideration in order to be valid, whereas civil and most mixed—law

jurisdictions solely require a meeting of the minds between the parties.

The UNIDROIT Principles of International Commercial Contracts, published in 2016, aim to
provide a general harmonised framework for international contracts, independent of the
divergences between national laws, as well as a statement of common contractual

principles for arbitrators and judges to apply where national laws are lacking.

Contract law can be contrasted with tort law (also referred to in some jurisdictions as the
law of delicts), the other major area of the law of obligations. While tort law generally deals
with private duties and obligations that exist by operation of law, and provide remedies for
civil wrongs committed between individuals not in a pre—existing legal relationship, contract

law provides for the creation and enforcement of duties and obligations through a prior
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agreement between parties. The emergence of quasi—contracts, quasi—torts, and quasi—

delicts renders the boundary between tort and contract law somewhat uncertain.
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Agency contract — part 1-

An agency contract is alegally binding agreement that establishes a
relationship between two parties, the principal and the agent, depending on
specific rules. In this contractual arrangement, the principal grants authority to
the agent to act on their behalf in specific matters or transactions. The agent, in
turn, assumes the responsibility of representing the principal and making

decisions within the scope of their authority.

Components to Include in the Agency Contract

When drafting an agency contract, it is essential to include key components that
clearly define the rights, obligations, and expectations of the principal and the
agent. While the specific details may vary depending on the nature of the
agency relationship and applicable laws, here are some essential components

to consider including:

. Identification of Parties: Begin the contract by clearly identifying the
principal and the agent involved in the agreement. Includetheirlegalnames,
addresses, and contact information.

. Scope of Agency: Clearly define the scope of the agency relationship,
specifying the tasks, responsibilities, and authority granted to the agent.
Outline the specific activities or transactions the agent is authorized to
undertake on behalf of the principal.

. Duration and Termination: Specify the duration of the agency

relationship, including the start date and, if applicable, the end date or
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conditions for termination. Outline the notice period required for either
party to terminate the contract.

Compensation: Describe the compensation structure for the agent,
including the basis for payment, such as a fixed fee, commission, or a
combination of both. Specify the timing and method of payment and any
additional expenses or reimbursements that may be applicable.
Confidentiality and Non-Disclosure: Include provisions regarding the
confidentiality of information shared between the principal and the agent.
Clearly outline the obligations of both parties to maintain confidentiality
and restrict the use of confidential information for purposes outside the
agency relationship.

Duties and Obligations: Specify the duties and obligations of the
principal and the agent. This may include requirements for the agent to
act in good faith, exercise reasonable care and diligence, and prioritize the
principal's best interests.

Limitations of Authority: Clearly define any limitations or restrictions on
the agent's authority. Specify actions or decisions that require prior
approval from the principal and outline any areas where the agent does
not have the authority to act on behalf of the principal.

Indemnification and Liability: Allocate responsibilities for any liabilities,
losses, or damages incurred during the agency relationship. Define the
circumstances under which the principal or the agent will indemnify the
other party.

Dispute Resolution: Include a clause outlining the procedures for
resolving disputes that may arise during the agency relationship. Specify
whether mediation, arbitration, or litigation will be used and outline the

jurisdiction and venue for any legal proceedings.
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Governing Law: Specify the jurisdiction whose laws will govern the

interpretation and enforcement of the agency contract.
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Benefits of the Agency Contract

An agency contract offers several benefits to the principal and the agent involved in the

relationship.

Expertise and Representation: By entering into an agency contract, the principal can
leverage the specialized skills, knowledge, and expertise of the agent in a particular field or
industry. This allows the principal to benefit from the agent's experience and contacts,

enhancing their chances of success.

. Flexibility and Delegation: An agency contract lets the principal delegate certain
tasks and responsibilities to the agent, freeing up valuable time and resources. This
flexibility allows the principal to focus on core business activities or other priorities
while relying on the agent to handle specific functions.

. Expanded Market Reach: An agency contract can effectively establish a presence
without needing essential investments or infrastructure for businesses looking to
expand into new markets or regions. The agent's local knowledge, networks, and
established relationships can help the principal penetrate new markets more
efficiently.

« Risk Sharing: By engaging an agent through an agency contract, the principal can
share certain risks and liabilities associated with specific activities. This can provide
protection for the principal, particularly in cases where legal or financial risks may
arise.

o Cost Savings: For smaller businesses or individuals, an agency contract can offer
savings compared to hiring full-time employees. Agents typically work on a
commission or fee basis, eliminating the need for fixed salaries, employee benefits,

and other overhead costs.
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Expanded Opportunities: An agency contract can open new opportunities for the
principal and the agent. The principal can access a broader customer base, while the
agent can expand their portfolio of clients and increase their earning potential.
Access to Resources: The agent may have access to resources and tools from
which the principal can benefit. This can include marketing databases, industry
connections, or specialized software, enhancing the principal's competitive
advantage.

Accountability and Performance: An agency contract establishes clear
expectations and performance metrics for the agent. This promotes accountability
and incentivizes agents to perform their best to meet the agreed—upon targets and
objectives.

Professionalism and Compliance: An agency contract sets a professional tone for
the relationship between the principal and the agent. It establishes a framework for
adherence to legal and ethical standards, ensuring compliance with applicable laws

and regulations.
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Electronic contracts

An electronic contract is an agreement made online that creates a mutual obligation

between two parties and is enforceable under certain legal requirements.

In electronic contracts, agreements are made online. Rather than interacting in person or
by phone, the parties communicate digitally. Even though an electronic contract is digital, it
is still a contract. The agreement creates a mutual obligation between two individuals or

companies that must meet certain legal requirements in order to be enforceable.

It is an agreement between two individuals or companies to create a binding mutual

obligation that must include certain essential elements to been forceable:

1. Offer: A specificofferfrom one party to the other to performsome service or pay for
some good.

2. Acceptance: An acceptancefrom the other party agreeing to the terms of the offer.

3. Promise: A promise to do the action that has been accepted, such as payment for
certain goods.

4. Consideration: Something of value given by one party to the other in exchange for
goods or services.

5. Capacity: Whether or not the signers understand the terms being agreed to.

6. Legality: The contract matter itselfis legal.
The Difference between E-contract and the traditional contract
—Traditional contracts are time consuming whereas electronic contracts are not:

In the business world, negotiation in contracts is a major step that requires countless

modifications.
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This is not the case with electronic documents; handling negotiations are much easier when
you go digital. Contracting parties can receive, view, and sign the contracts anywhere and

anytime

—Electronic contracts involve few errors than traditional contracts:

Carrying out contractual processes traditionally might leave either party with discrepancies
as there are more chances of errors or manipulation. This leads to legal disputes and other

situations in which one or both parties have no legal leverage.

On the other hand, electronic contracts are completely automated, which means there are

fewer chances of typographical errors, and one can easily track the manipulations if any.

—The implementation of the contractual process involves manual time and efforts along with
the material such as paper, printing, etc. That adds to the transactional cost of a contract.

This additional cost disappears instantly when you switch to electronic contracts

Conducting electronic contracts

An electronic contract must meet specific requirements to ensure that all parties involved
are protected and that the contract can be upheld in court if necessary. The e-contracts

are termed valid when the following element is considered.

1. Offer and acceptance: An offer is aproposal to enter into a contract, and acceptance
is the agreement to the terms of the offer.

2. Consideration: Consideration is what one party receives in exchange for fulfilling their
obligations under the contract, typically in the form of money or services.

3. Capacity: Capacityrefers to the legal ability of the parties to enter into a contract,
including being of legalage and mental competence.

4. Legality: Legality means the contract must not violate laws or public policy.

5. Consent: Consent is the voluntary agreement of the parties to enter into the contract
without coercion or fraud.

6. Writing and signature requirements: Some contracts require a written agreement and
signature to be considered legally binding, which can be achieved through electronic

signatures in electronic contracts.
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Electronic contracts and consumer protection

Vast technological advancement has made the lives of human beings more complex and
this has inevitably extended to commercial transactions. Enormous changes have also
occurred in the way consumers acquire these goods and services. In such a transaction,
consumer has got no opportunity to suspect the genuineness of the person he/she is
dealing with online and this places them at a greater risk of being swindled of their money
by fraudsters. Consumers are often faced with unfair terms in the form of exemption
clauses that attempt to exclude or limit the liability of trader. It is therefore essential that the
government has authority, through appropriate legislations to protect its citizens from unfair
contract terms and other abusive market practices by manufacturers or retailers that are

only interested in reaping large profits even at the expense of the unsuspecting consumers.

Challenges posed by electronic contracts : The advent of electronic commerce in
modern commercial transactions has posed a great challenge on the law of sale of goods.
E- Commerce allows consumers to purchase goods through transactions that are agreed,
settled and transferred in an open network environment. As a result, there are several

problems that are of concern to the consumers which needs to be addressed are:

1. Privacy and data protection: Technology has played a great role in enhancing the
capacity of internet companies to collect and analyze huge amounts of data relating to
customers who merely visit their web sites, which raises concerns about how this data is
treated. Many businesses around the world collect a variety of information on a regular
basis about their own customer in order to understand their clients better, improve their
business processes, and target special offers. customers to register with the company

through websites by providing personal information. An other concern that consumers
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suffer from in vading their own information is called “identitytheft” when a thief gains access
to personal information of a consumer which lets him impersonate the consumer and starts
buying what ever goods and services which are to be billed to the consumer. Furthermore,
usage of creditcards, debitcards, and smart cards can lead to recording, tracking and

selling consumer’s shopping and banking practices.

2. Product returns and refunds: The other issue which arises in electronic contract is the
right of the consumers to cancel the product after it is ordered by a party. Since the
customer does not feel and touch the product, and consequently when the product arrives,
the customer might not be satisfied with the product, the appearance of the product may
not be as attractive as it seemed on the screen. This may defraud the consumers and as

in a electronic contract the consumer is not provided with the right to inspect the goods.

3. Delivery of faulty goods: The other issue in electronic contract related to the

consumer when he receives faulty goods for totally wrong goods.

4. Fixation of liability : Another challenge with Electronic Contract is that it is very
ambiguous to know as to who will owe the liability in case of some dispute arises in the
manner as for delivery of dispute, late delivery etc. In electronic contract, however, the
consumer discovers the misrepresentation only when he receives the goods or services.
Further, it would be inconvenient for the consumer to return the goods and restore the
benefits. In the sameway the manufacturer or supplier of the goods and services can claim
that they have entered into the contract with the online portal for the sale of the product or

services and not have contrasted with the consumer.
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