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The Civil Liability

Civil liability can be broadly divided into two main categories:
contractual liability and tort liability.

1. Contractual Liability: This arises when one party to a contract
fails to fulfill their contractual obligations.

2. Tort( Tortious)Liability: This involves harm caused to a party
outside of a contract and arises from a breach of a general duty,
usually through negligence or fault.

Elements of Civil Liability:

. Damage: Actual harm or loss incurred.

. Fault: Negligence, intentional, or unintentional act that causes
harm.

. Causation: A direct link between the fault and the damage.

Explanation of Key Terms:

. Civil Liability: The legal responsibility to compensate for the
harm caused to another party.

. Contractual Liability: Liability arising from a breach of a
contract.

. Tort Liability: Liability arising from a wrongful act, other than a
breach of contract.

. Damage: The loss or harm suffered by the injured party.

. Fault: The wrongful act that caused the damage.

. Causation: The relationship between the fault and the damage.
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These elements are crucial for determining the final liability in civil
cases.
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The Tortious Liability
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1-Tort(Tortious) liability is the inevitable result of violating a public
law that everyone is obliged to follow, which leads to causing harm to
another. In other words, it occurs when a person commits an unlawful
act that results in harm to another party, thereby obligating the person
to bear responsibility for their actions and compensate for the resulting
damage.
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2-Tortious liability arises from a breach of a pre-existing legal duty
imposed on everyone, which is immutable and part of the public order,
namely the duty not to harm others. If this duty is breached, such a fault

IS considered tortious, triggering tortious liability which gives rise to
the obligation to compensate.
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Article 124 of the Algerian Civil Code stipulates that: 'Any act
whatsoever committed by a person through their fault, causing harm to
another, shall render the person responsible for the damage liable to pay
compensation'.
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The legislator defines the sale in Article 351 of the Civil Code as
follows: 'A contract whereby the seller undertakes to transfer
ownership of a thing or another property right to the buyer in
exchange for a monetary price'.
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. A sale is a consensual contract: it is concluded by the mere

consent of the parties, without the need for any specific form,
except in the case of real estate, which requires a formality.
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. A bilateral contract: it imposes on the seller the obligation to
transfer ownership and on the buyer the obligation to pay the
price.
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1 A bilateral contract based on exchange: the seller receives
consideration for their performance, namely the price, in exchange for
transferring ownership, and the buyer receives the subject matter,
ownership, in exchange for the price paid.
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[1 A contract with a determinate value: At the time of the contract,
each party is aware of the value of the obligation they undertake and the

extent of their gain. However, this characteristic is not absolute, as a
sale can be speculative in some cases.
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1-A contract that transfers ownership or creates an obligation to
transfer ownership: among the implications of this characteristic:

. Itis not permissible to sell the property of another.

. Ownership is not transferred merely by the contract, unless the
subject matter is specifically identified. If the subject matter is
identified only by its genus, ownership is not transferred until it is
individualized.



. If the sale is of a future thing, ownership is not transferred until
that thing comes into existence.

. If the subject matter is real estate, ownership is not transferred
until registration (completion of registration procedures).
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2- The price is a sum of money (consideration in cash): The monetary
price is an essential element of a sale, thus the intention is to transfer
ownership or a right in exchange for a cash price, as it is a bilateral
contract. This price must be genuine and not fictitious.
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3-A contract that is executed during the lifetime of the contracting
parties: Its effects occur during the lifetime of the contracting parties
and are not considered post-mortem dispositions.
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Effects of a sales contract

Seller's obligations
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Subsequent to the execution of a valid sales contract, the seller
assumes a set of fundamental obligations that are closely tied to the
subject matter of the sale. These include the transfer of ownership of
the subject matter, its delivery in good and usable condition, and an

undertaking to protect the buyer from any encroachment on their rights
to the subject matter, whether such encroachment is personal or legal.
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According to Article 165 of the Civil Code, ownership of a specific
movable property is transferred upon the conclusion of the contract

without the need for any formalities, provided the following conditions
are met:

. The object of the sale is a specific movable property.

. The object of the sale is owned by the seller.

. The object of the sale exists at the time of the sale.

. The transfer of ownership shall not be conditional upon the
occurrence of a particular event, either by law or by agreement.
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A bulk sale is a sale of a group of items located in a specific place.

The goods being sold are identified by their location. This type of sale
is governed by Article 362 of the Civil Code.

According to this article, ownership of the goods in a bulk sale is
transferred in the same manner as ownership of a specific movable
property, that is, upon the conclusion of the contract without the need
for any further formalities.

* sl &) (Bulk Sale)



*ailh el J 5851 (Specific Movable Property)

*AI Loy il (Formalities)
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Transfer of Ownership of Generic Movable Property:

While the mere identification of the generic type of goods is sufficient
for the formation of a valid contract of sale, it is insufficient for the
transfer of ownership. The buyer does not acquire ownership of the
generic goods until they are specifically identified or segregated. This
IS in accordance with Articles 166 and 361 of the Civil Code. The
method of segregation varies depending on the nature of the goods and
may involve counting, measurement, weighing, or marking, or any
other means that distinguishes the goods from others.

Generic movable property: "acgu Cpeall Joriall'.
Segregation: " &'
Goods: "l .
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Article 793 of the Civil Code stipulates that ownership and other real
rights in immovable property, whether between contracting parties or
against third parties, shall not be transferred unless the formalities



prescribed by law, particularly those governing the land registry, are
observed.

Acrticle 15 of Decree No. 75/74 of November 12, 1975, concerning the
preparation of a general land survey and the establishment of a land
registry, provides that: "Any property right and any other real right
pertaining to immovable property shall not exist with respect to third
parties except from the date of its registration.” Similarly, Article 16 of
the same decree states that "administrative contracts and agreements
intended to create, transfer, authorize, modify, or extinguish a real right
shall have no effect, even between the parties, until the date of their
publication in the land registry records."

As a formal contract pursuant to Article 324 bis (1) of the Civil Code,
the sale of immovable property cannot be registered unless it is
executed in its legal form, otherwise it shall be null and void. This is
confirmed by Article 61 of Decree No. 76/63 concerning the
establishment of the land registry."
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== 2cFormal contract
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Land registrycs Jlée Jaw
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* I[mmovable property: Refers to real estate or land.

* Real rights: Rights attached to a specific piece of property, such as
ownership, easements, or servitudes.

* Formalities: Legal requirements or procedures that must be followed.

* Land registry: A public record of land ownership and related rights.

* Registration: The official recording of a legal document or transaction in a
public registry* Null and void: Legally ineffective or invalid
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Effects of a sales contract
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As a party to a bilateral binding contract, the buyer is obligated to fulfill
three primary obligations: payment of the purchase price, acceptance of
delivery of the goods, and bearing all associated expenses.
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The obligation to pay the purchase price is the cornerstone of a sales
contract. Without it, the contract lacks its essential element. To ensure



the proper performance of this obligation, it is necessary to define the
mechanism for its fulfillment and the legal consequences of its breach.
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How to fulfill the obligation to pay the purchase price

canal) Qe Siall 3 Lgle (3ial) Aadl) JalS el (gndall a3k 1 gidal) 4 a3k La
agh 53Ly o Gl ) auall due gy of S 3 s da il 13 doas i ol Le
Ala LS Gl (mias 0 48kl Cagyh asas i 8 sl ¢(365) salall ks

Ll Oglal (1a (358) Balalls lgale ageaiall (gl

The buyer is obligated to pay the full agreed-upon price for the goods,
unless this amount is adjusted due to a change in the quantity or quality
of the goods as a result of a decrease or increase therein pursuant to
Article 365, or in the event of exceptional circumstances justifying a
reduction in the price, such as the case of mistake as stipulated in Article
358 of the Civil Code.
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Due date of the purchase price: Article 388 of the Civil Code
stipulates that: "The purchase price shall be due at the time of delivery
of the goods, unless there is an agreement or custom to the contrary."
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Acrticle 388 of the Civil Code stipulates that: 'The purchase price shall

be paid at the place of delivery of the goods, unless there is an
agreement or custom to the contrary.'

Ol sliglls ABENL JHAY) s

Consequences of breach of the obligation to pay the purchase price
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Pursuant to the general rules governing bilateral contracts, if the buyer
fails to pay the price of the goods due, thereby breaching his obligation
to pay the price, the seller shall have the right to take the necessary legal
measures to collect his debt, including judicial enforcement, exercising
his right of preference, and retaining possession of the sold goods until
the full price is paid. The seller may also request the cancellation of the
contract and its restoration to its original state by rescinding the sale
contract.
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« Pursuant to the general principles governing bilateral contracts: &
ALl 3 gaall oS ) Aaladl (saluall,

fails to pay the agreed-upon price: 4le Gsiall Gl a8y & Jidy,

retaining possession of the goods: gl 3 sy Lliia¥),

until full payment is made: Jo\Sll adall iy (s,

seek to rescind the contract: &) el (oxu,

return the parties to their original positions: 4la¥) ageloa sl J) <l )hY) sale ),

breaching his obligation: 4l 3L Mis

judicial enforcement: sl il

exercising his right of preference: JLieY) 848s 3 )il
rescind the contract: 28l ¢l])

Alall ods Ay caal il Mia day aal (a (grdiall wday ol 13) s (gpad) 2ditl) o\
lead Loy a1 138 Jlsal e Sans o (goan sy #lisll (5538l o)l3el 2y 3L (1S
(799 N 687) (e Msall & lgle (aguaiall il el g sl al3alls Lgang aadll

B A g G N e 4 slanind Ala¥ls Al CebaY) (sl e

Firstly: Enforcement by Coercion: If a buyer fails to pay the purchase
price, they are considered in breach of their obligation. In such a case,
after serving a notice of default on the buyer without success, the seller
may seize the buyer's assets, including the goods sold, and sell them at
public auction in accordance with the procedures outlined in Articles
687 to 799 of the Code of Civil Procedure to recover their debt from the
auction proceeds.
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« Forced execution :cs_sl) Ll

« notice of default: sl e alailly Jas),

o Seize: J»=.

o assets: Jsal.

« public auction: e 3 3,

« Code of Civil Procedure: sl &gl oY) o 58,

« recover their debt: cnall ala_yiul,




« auction proceeds: 3 jll Glile,
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Secondly : the privilege granted to the seller: Execution against the
buyer's assets is considered one of the general guarantees that may not
be sufficient to preserve the seller's right to receive the sale price.
Therefore, the seller has a privilege over the sale which gives him
priority in recovering his right from its value over other creditors,
because the seller is the one who transferred ownership of the sale to
the buyer and therefore has priority in recovering the debt according to

his rank among privileged creditors as stipulated in Articles (997) and
(999) of the Civil Code.
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Bankruptcy : (<Y
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Security : il
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Thirdly: Retention of the Sale: If the seller does not receive the
purchase price from the buyer, he may retain the sale in accordance with
the provisions of Article (390) of the Civil Code.
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¢ Retention of the Sale: This is a legal term that means the seller has the right
to keep the goods sold until the buyer pays the full purchase price.

e Purchase price: The amount of money that the buyer agrees to pay for the
goods.

e Civil Code: A body of law that deals with the private rights of individuals and
businesses.
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Fourthly: Termination of the Sale Contract: According to the
general rules, and particularly Article 119 of the Civil Code, if the buyer
fails to pay the purchase price, the seller has the right to terminate the
sale contract. Termination can be of different types :

. Termination by Agreement: Both parties to the contract
mutually agree to end the contract. This is often done amicably
and may involve a settlement agreement.

. Judicial Termination: One party to the contract goes to court to
ask a judge to end the contract. The judge will consider the facts



of the case and the terms of the contract before making a
decision.

. Legal Termination: The contract ends automatically due to a
specific event or breach of the contract, as defined by law. For
example, if a contract is for a fixed term and that term expires,
the contract is automatically terminated.

r A ¢ JUa

If you buy a new phone but don't pay the store for it, the store can cancel the
sale and take the phone back.

e Termination of the Sale Contract: This means ending the contract of sale.

e General rules: These are the standard legal principles that apply to most
contracts.

o Article 119 of the Civil Code: This is a specific law that outlines the conditions
under which a contract can be terminated.

e Purchase price: The amount of money that the buyer agrees to pay for the
goods.
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The Algerian legislator has established a general rule in tortious
liability, which is the liability for one's own act, as stipulated in Article
124 of the Algerian Civil Code. This article states: 'Any act whatsoever,
committed by a person and causing harm to another, shall render the
person who caused it liable for damages.' It is evident from this
provision that liability for one's own act arises from an act performed
by the liable party themselves. Similar to contractual liability, tortious
liability is based on three elements: fault, damage, and a causal link
between them. It is clear that the foundation of this liability is fault,
which must be proven. The injured party bears the burden of proving
the fault. If the fault is proven and has resulted in harm to another, the
perpetrator is obliged to compensate the victim for such harm. The
judge has the authority to determine whether the fault exists, and also
has the power to determine its absence. However, the Supreme Court
has the authority to review the judge's legal classification of the act.
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While there has been a diversity of opinions regarding the precise
definition of fault that gives rise to liability, the prevailing legal view is
that fault in tort law constitutes a breach of a legal duty accompanied
by the awareness of such a breach. In essence, it is a deviation from the
conduct expected of a reasonable person. This legal duty mandates that
individuals exercise due care and diligence in their actions to avoid
harming others. Consequently, a deviation from this standard of care,
coupled with the knowledge of such deviation, is considered a fault that
triggers tortious liability.

A majority of legal scholars concur that fault entails a breach of a legal
obligation with the understanding that it will result in harm to another.
When examining the Algerian Civil Code, it becomes apparent that the
legislature has established fault as the cornerstone of civil liability
without providing a comprehensive definition. This omission is likely
due to the inherent complexity and precision required in defining fault.
Instead, the legislature has opted to rely on the general provision of
Article 124 of the Civil Code.

Therefore, it is evident that fault in tort law is predicated upon two
essential elements: a physical element, which is the infringement or
deviation from the usual standard of conduct, and a mental element,
which is the awareness and understanding of the wrongful nature of the
act.



1 Fault in tort law: This refers to the wrongful act that gives rise to legal
liability.

[1 Breach of a legal duty: This means failing to fulfill a legal obligation.

[1 Due care and diligence: This refers to the standard of care that a reasonable
person would exercise in a given situation.

[1 Awareness: This is the mental element of fault, requiring knowledge of the
wrongful nature of the act.

[ Civil liability: This refers to the legal responsibility to compensate for harm
caused to another.
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Hence, it is evident that fault in tortious liability is grounded on two
elements: a physical element, which is the infringement or deviation
from the usual conduct, and a mental element, which is the awareness
and discernment.
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Atort is a breach of a general legal duty to avoid harm to others. Itis any deviation
from the conduct expected of a reasonable person, exceeding the bounds of
acceptable behavior. This raises the question: what is the standard used to
determine whether a person's actions constitute a breach of a legal duty?
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This standard can be either subjective or objective. If we adopt a subjective
standard, we would consider the individual who committed the act, taking into
account factors such as age, gender, social status, and the circumstances of time
and place in which the act was committed. In other words, when holding a person
accountable for their actions, we would consider their individual characteristics.

« Subjective standard: = lellaiu) (Sa "personal standard” sl "individual
standard".

. Objective standard: - \)xin) (Sa: "impersonal standard" sl "reasonable
person standard".

« Circumstances of time and place: = Wlxiul (Sa "surrounding
circumstances" s "contextual factors".
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On the other hand, if we adopt an objective standard, we would disregard the
aforementioned personal considerations and instead compare the person's conduct
to the conduct of a reasonable person in the same circumstances. The objective
standard, or the reasonable person standard, is generally considered more logical.
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. Objective standard: ~ Wluisl (S« "impersonal standard" s "reasonable
person standard".

« Reasonable person: - \lxin) (S« "ordinary person™ sl "average person”.

« Same circumstances: - Llaiu (Ses "similar circumstances” sl "comparable
situation”.
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On the other hand, adopting a subjective standard based on hidden
personal considerations is often difficult to ascertain and varies from
one individual to another. Consequently, the objective standard serves
as the foundation for measuring a tort, and it is the standard adopted by
the Algerian legislator in numerous provisions.

By proving that the tortfeasor deviated from the standard of care of a
reasonable person through any admissible means of proof, including
direct evidence and circumstantial evidence."
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« Tortfeasor: (=il S5y,

. Standard of care of a reasonable person: bl (aiill & sls s,
« Admissible means of proof: ) 4 sl cldy) Jilu

« Directevidence: &bl Jil)

. Circumstantial evidence: &%l Ja

« Subjective standard: =il Lad),

« Obijective standard: = s sall jlbadl),

« To ascertain: oo sl e U,

« Algerian legislator: ¢ )l & s,

« Provisions: aSal.
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This constitutes the second element of fault, namely the element of
awareness. The individual must be aware of the tortious act they have
committed, whether intentionally or unintentionally. Awareness is
linked to the individual's capacity to discern, and the legal age of
discernment in Algerian law is 16 years. Therefore, anyone who has
reached the age of 16 is held fully responsible for all their harmful
actions.
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Fault: il (Uail),

Awareness: = sll «l Y,

Tortious act: 3l ¢ juzall Jadl),

Discern: a¢dll ¢ juaill,

Legal age of discernment: Juaill 5 ¢l&ll ),

: Circumstances negating faultlaill ¢l eyl *
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1 State of lawful defense: = il glaall Al
] Execution of a presidential order: il (x ssba jal 245,
[ State of necessity: 55 pall s,
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The contract
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"A contract is an agreement whereby a person or persons undertake
legal obligations towards one or more other persons, either to give, do,

or not to do something".
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« Contract: 5@l Bl bl i JSY) dan yill o o2

« Agreement: ST sl o sl G g3l ) 38155 (sl 3,

« Undertake legal obligations: oe glie¥) ol Jais a il (sf i 58 a5 2gah

. Towards one or more other persons: & ¥ of sl ¢SS0 gl asl g padd olas
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« To give, do, or not to do something: «s.ss dad oo aiiag ol Jady 5l ary ()
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« Jeas dic: Employment contract

« &= 3 Sales contract

« ) a8e: | ease contract

« ¢'s)%: Marriage contract
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So , a contract is a legally binding agreement between two or more
parties that creates, modifies, transfers, or terminates a legal
relationship.

rlalliaal) (o 7

A o ike (i lall S o (g ol 538 o 3L (383 A egally binding agreement .

ok 2 g allay sall O (sl ST 1 0 sk o :Between two or more parties .
AR e

Creates, modifies, transfers, or terminates a legal relationship .
sl 4 gHEN JuadY) (e dasd 5 Ao gana Jadiy 138 5 ds B ADNe gy o) Jany o Jamy ol (o
i) 8 Lgale LY A o (S

Lo V) 2l a3l Y Gumsy diall Jagyiiy (ganimn 2aad L dnal) JalS cpaslaial) salyY*
gy A dagallg an Lo 38y Bla o (B s LAl s 4 o3L o Sl
*The principle of freedom of contract dictates that individuals are only

bound by what they have personally agreed to. Parties to a contract have
the utmost liberty to define its terms and substance.
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. Contracting parties: sslsidl il Y,

« Content and terms of the contract: i)l ks i 5 () sasas,

« Voluntarily agreed to: de! gh skl ade 8l 5 L,

« Principle of freedom of contract: 28lxill 4, a fase,

« Party autonomy: (sl b5 s aasd 8 Cayk IS 3a ) il b i,

Binding force of a contract: s\l d.q3lall 5431
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This means that a contract has the same binding force as law for the

individuals involved. The foundation of this binding nature lies in the
principle of party autonomy, where the contracting parties freely



determine the terms of their agreement. As a result, a contract is often
referred as the "law between the parties."
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« Contracting parties: sa8lxiall il AN
« Party autonomy: <al LY LMl s ol yly) ddals,
« Terms and conditions: ASa¥! ks il
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The most important Classifications of contracts 4giall Clavwds aﬂ
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1-In terms of legal classification, contracts are divided into nominate
and innominate contracts.
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2-Based on their structure, contracts can be divided into simple and
compound.
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3-Based on the extent to which the will of the parties is sufficient to

form a contract, contracts can be classified into consensual, formal,
and real contracts.
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« Consensual contracts: 4l ) 2 gic
« Formal contracts: <& agse,
« Real contracts: e ysc
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4-Based on their effects, contracts can be classified as bilateral
contracts and unilateral contracts .
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« Based on their effects: 2l il cua (e
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5-Based on the extent of mutual consideration, contracts can be
classified into contracts for consideration and contracts of
donation.
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. Based on the extent of mutual consideration: <lelasll Jals (a0 Cus (e
« contracts for consideration: Z.aslxs i
« contracts of donation: g s 2 sc,
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6-Based on the role of time in determining the value of the

obligations arising from the contract, contracts can be classified
into immediate contracts and ongoing contracts.
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« Immediate contracts: 4 2 sic
« Ongoing contracts: 5 _aiue 43k ) 3 g,
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7-Based on the extent to which the value of the obligations arising
from the contract can be determined at the time of its formation,

contracts can be classified as determinable contracts and
contingent contracts.
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« Determinate contracts: d«all s33aa 3 g3c
« Contingent contracts or Probabilistic contracts: adldis) 2 séc
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8-Based on the ability of the parties to negotiate the terms of the
contract, contracts can be classified into negotiated contracts and
adhesion contracts.
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« Negotiated contracts: 4« sbue 2 g,
. Adhesion contracts: oled 2 séc,
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The comparative method is a research methodology that involves
systematically comparing two or more cases to identify similarities and
differences. By doing so, researchers can gain deeper insights into the
underlying causes and patterns of a particular phenomenon.
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This method is characterized by its flexibility, as it can be applied to a
wide range of disciplines, both social and scientific. Moreover, there
are numerous ways to utilize this method, and it involves a series of
steps.
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There are a variety of methods or steps that can be employed when
using the comparative method in social science research. Researchers

can select the methods that best align with their research goals and
objectives.
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The method of agreement is employed when there is only one
common factor that is the primary cause of a phenomenon. The
phenomenon cannot occur without the presence of this common factor.
For instance, if a group of women developed a skin disease that led to
their deaths, and if it was discovered that they all used the same

cosmetic product containing a lethal substance, then this product would
be the common factor.
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The method of difference, a concept attributed to the scientist Stuart
Mill, is employed when comparing two or more groups that are
identical in all respects except for one variable. The difference in

outcomes between these groups is attributed to this single varying
factor.
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The joint method combines the methods of agreement and difference.
When a researcher uses the method of agreement, they identify the
common factor. Conversely, the method of difference provides

evidence that the phenomenon cannot occur without the presence of this
common factor,
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Steps of the Comparative Method

To successfully conduct research using the comparative method,
researchers must follow a specific set of steps. This method involves
several stages that ultimately lead to the attainment of results. The most
prominent steps are as follows:

1. Identifying the Subject of Comparison: The researcher must
clearly define the research topic that will be subjected to
comparison. This involves a thorough understanding of the
research problem and the specific sample to be studied.

2. Establishing Comparative Variables: At this stage, the
researcher will identify both the similarities and differences
between the variables that will be examined in the study. This step
enables a systematic analysis of these variables.

3. Interpreting the Data: The researcher should review existing
research on the phenomenon being studied. This will facilitate
comparison and help in reaching final conclusions.

4. Reaching Comparative Conclusions: After comparing the
subject of the study with the results obtained from the research,
the researcher can publish their research, which includes a number
of findings that contribute to the field of knowledge.
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* Comparative method: A research method that involves comparing two or
more cases to identify similarities and differences.

* Subject of comparison: The topic or phenomenon that is being studied and
compared.

* Variables: The factors or characteristics that are being compared.

* Data: The information collected during the research.

* Conclusions: The final findings or interpretations based on the data analysis.
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Purpose of Using the Comparative Method

Enhanced Student Understanding: By employing the
comparative method, students can gain a deeper comprehension
of their subject matter. This method involves breaking down
information into its constituent parts and identifying similarities
and differences, thereby facilitating a more thorough
understanding.

Understanding Interconnections: Researchers can utilize this
method to grasp the relationships between the components of the
texts they are comparing. It enables them to identify connections
and patterns that might otherwise go unnoticed.

Informed Research Selection: The comparative method assists
researchers in selecting the most suitable studies for their
research. By comparing various studies, researchers can identify
those that align with their research objectives and discard those
that are irrelevant.
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Harm is defined as "the injury caused to a person as a result of an
infringement upon one of their rights or a legitimate interest, whether it
be financial, material, or moral." It is also defined as "a violation of a
right or interest of value to the injured party."
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""Legitimate interest’ e s iall Asladll" e i,

"Injured party" Jsadl" a3,
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Conditions of Compensable Harm:

*The harm must be a direct consequence of the wrongful act, whether
it was reasonably foreseeable (in contractual cases) or not (in tort
cases), except as stated in Article 182/2 of the Civil Code. If there is a
chain or multiple harms, the injured party must take reasonable steps to
mitigate the damages.
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Compensable harm: (s saill Q& ) ya
Direct harm: _élw ) pa

Foreseeable harm: ad s« ) ya
Unforeseeable harm: a8 sis j& ) pa
Contractual liability: aukc 43 55
Tortious liability: 4 a4 5 s
Mitigate damages: Jl =¥l oo Sl

o Creditor: J aaJi L Gl 2@l Gludl & "claimant” sl («idadl) "injured
party” (L=l s yhll),

« Mitigation of damages: Ju el Cayhall e of st 5 dage 43538 5 5l o2
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« Requirements for Compensable Harm, Conditions of Compensable
Harm, Elements of a Compensable Harm: s s=ill (s sall ) pall a5
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The harm must be personal to the injured party, either in their person,
property, or body.
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« Personal: ziall gadilly gals ) all o e,

o Injured party slvictim: Jsall i @Al (adill ) o ey,
o Person: 58 LSS el )

« Property: Jse¥) 5 cilSliad) ) jady,

« Physical body: satedl sl ) e,
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The harm must be actual or certain to occur, even if it is future and not merely
hypothetical, as in the case of aggravation where it is so determined by the court.

j
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o Actual: J28lb 2sa se ¢ =8,
« Certain to occur: < sasll Xia,

« Future: i,
o Hypothetical: S j& ¢ ozl ),
« Aggravation: A& Determined by the court: 4aSsall 3 (e 235s,

*The harm or damage must infringe upon a vested right or a legitimate
financial interest.
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« Infringe upon: sl cllgdl

« Vested right: <l sa

« Legitimate financial interest: 4c 5 yie 4l dalias
« Legal right: 58 3~

« Substantive right: s s &~

« Valid financial interest: isusa 43l dalias
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* There must be no prior compensation for the harm, as the same harm
cannot be compensated twice.
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Financial harm is defined as an infringement upon the victim's right
or interest that results in financial loss. Examples include theft, vehicle
damage, personal injury, or non-payment for goods sold, among others.
These examples illustrate the existence of harm that affects the victim's
financial interest.
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 Financial harm: g% =

« Infringement: Csbue gl
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« Financial loss: 43 jlua

o Theft: 4 .

« Vehicle damage: 4S ll ali

« Personal injury: dpesdi ila)l
« Non-payment: gl axe

« Breach of contract: =l A
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Moral (or non-pecuniary) damage refers to harm caused to a
person's feelings, emotions, dignity, or honor without causing any
material loss. It manifests in psychological and moral pain due to
deformities, disabilities, and anxiety about one's future, as stipulated in
Article 182 bis.
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Agency in Contracts

Agency is a legal relationship where a person, known as the agent, enters into a
legal transaction on behalf of another person, called the principal, so that the legal
effects of this transaction bind the principal directly.

Agency can be classified based on its source, namely the source from which the
agent derives their authority, into voluntary or contractual agency, legal agency,
and judicial agency. Voluntary (contractual) agency is where the principal selects
the agent and defines the scope of their authority through a contract between them.
The contract that achieves this purpose is a power of attorney. Legal agency, on
the other hand, is imposed on the principal against their will, and the scope of the
legal agent's authority is determined by the provisions of the law. In this case, the
law may directly specify the agent, as in the case of a father's guardianship over
his minor child. As for judicial agency, the law may only specify the conditions
that must be met by the agent and leave the matter of choosing the agent to the
judge, as in the case of a guardian, a curator, or a bankruptcy trustee.

For agency to be valid in a contract, a number of conditions must be met. The
first is that the agent's will must substitute for the principal's will, so that the
expression of the will in the contract must emanate from the agent's will, and the
agent must not merely convey the principal's will. This is the difference between
an agent and a messenger.The second condition is that the agent must act within
the limits of their agency when entering into the transaction. The agent must
adhere to the limits of their authority, whether these limits are defined by the
agreement in the case of contractual agency or by law in the case of legal agency.
If the agent exceeds these limits, the transaction will not bind the principal, nor
will it bind the agent, as the agent did not intend to bind themselves. The other
contracting party will only be able to seek compensation from the agent for the
damages suffered as a result of the non-performance of the contract with respect
to the principal.

The third condition is that the agent must perform the act in the name of and on
behalf of the principal. The agent must declare that they are contracting in their
capacity as an agent. If they fail to do so, the effects of the contract will not be
attributed to the principal but to the agent personally. It should be noted that in
some cases, the principal may not wish to appear in the transaction, so the agent
may contract in their own name without disclosing the principal's name.
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"Compensation is a sum of money or any satisfaction of the same kind
as the damage, which equates to the loss suffered by the injured party
and the profits they missed out on as a natural result of the damage."

"All that a person liable in civil law is obligated to provide to the injured
party.”
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It is clear from these definitions that compensation is the
consequence of civil liability, meaning it is the inevitable result of
the liable party bearing the cost of the damages caused to the

injured party. It is noteworthy here that the damage, not the fault, is
the basis for compensation.
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Judicial compensation is an amount determined by the judge and
awarded in a judgment when deciding a case brought by a plaintiff
against a defendant who is liable for damages. This compensation
covers both contractual liability for non-performance or delayed
performance and tortious liability for damages caused by a wrongful
act. In this regard, Article 182 stipulates that 'if the compensation is not
determined in the contract or by law, it is the judge who determinesiit...".
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Liguidated damages It is also known as a penalty clause, which is an
agreement whereby the contracting parties determine in advance the
amount of damages to which the creditor is entitled in the event of the
debtor's failure to perform his obligation or delay in its performance.
This clause may be included as a provision in the original contract or as
an addendum thereto, as provided for in Article 183 which states: "The
contracting parties may determine in advance the amount of damages
by stipulating it in the contract or in a subsequent agreement'.
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Statutory compensation is a type of compensation that is mandatory
and determined by the law, leaving little discretion to the judge. It is
applied in cases where specific laws prescribe the amount of
compensation, such as in cases of bodily injury from traffic accidents,
work-related accidents, and occupational diseases.
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