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The Administrative responsibility

Administrative responsibility can be defined as the obligation for the
administration to make reparation for the damage it causes to others.
Administrative liability is therefore a civil liability, not in the sense that it
would be a liability of civil law applicable to the administration, but where it
leads to the payment of damages to the victim, (as consequently the liability

of civil law applicable to private persons).

Commentary: There is discussion in doctrine as to whether the necessity
for the administration to make reparation is an obligation, in the sense of civil
law. The argument in favor of this thesis is here that public law would apply a
principle of French law, which would only be included in the Civil Code, for
example in extra-contractual, criminal liability. Administrative responsibility
would therefore be very nearby if not identical to civil law liability by virtue

of a principle of remedy.

On the contrary, the administrative responsibility is distinct in that it was
determined only by the will of the legislator or the judge. Having regard to the
nature of the person which was the origin of damage - a public person - or the
mission achieved by this person, from the point of view either objectively or

formally : the public service activity, the use of a prerogative of public power).



These two approaches are also stimulating to understand the
administrative law, in its common points as in its differences with the civil
law. Positive law does not answer precisely on this point. It is therefore
necessary to conclude that it is the existence of a special jurisdictional order,
the administrative order, which is at the origin of administrative responsibility,
a solution enshrined in the Blanco decision of 8 February 2 1873. It makes
necessary to question how the judge determined the competence between the

two orders of jurisdiction, according to the classic theory (common law).
Distinction with other responsibilities:

Administrative responsibility thus differs from political responsibility
(which leads to the overthrow or resignation of a political authority. for
example the responsibility of the government before the National Assembly,
Relations between the Government and Parliament). Criminal liability (which
leads to the possible application of a penalty, a fine or imprisonment for
example). Or politico-penal (ministers and the head of state before the Court
of Justice of the Republic or the High Court of Justice, or even professional
liability, which may lead to disciplinary sanctions).

Administrative responsibility also referred to in French law as
"responsibility of the public authorities". This is because administrative
responsibility is both broader and smaller than the responsibility of the
administration (in the organic sense of the term). Broader since it also applies
to private persons, who participate directly for example in a public service
mission or who uses a prerogative of public authority. More limited, since all
the compensation litigation of the administration is not an administrative
responsibility, but can come out of a responsibility of civil law, for example
when an administrative person pursues a private interest.

Administrative responsibility in the strict sense is therefore the responsibility,
which applies to administrative persons, or possibly private persons, who
fulfill a mission of general interest, of direct public service or who make use
of prerogatives of public authority
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Liability for the Acts of the Administration

It seems obvious that the administration is liable for its own acts but two
problems arise. The administration can only act through people, so do you
have to demonstrate the fault of a particular individual in order to establish the
fault of the administration? In broad terms, French administrative law does not
require demonstrable fault on the part of an individual, if the fault of the
Organisation (faute de service) as a whole can proved. In addition, one has to
ask what counts as fault on the part of the administration.

The central concept of fault liability in French administrative law is the
notion of faute administrative or failure of the system. Used to getting round
problems of proving individual fault in complex organizations, it brings out
the very important feature that liability is for the failure of government to fulfil
its mission. Here we are dealing not so much with the failure to comply with
a specific rule, but a general failure of the system to realize its objects. Let us
take an example: a child may not provided with education in part of the
national curriculum due to staff shortages in the school. In France, the victim
(child) obtains compensation for the failure to live up to expected standards,
rather than for the blameworthy conduct of particular individuals, all of whom

may have been doing their best.



For there to be fault, the public body must have done more than perform its
mission badly or incompetently. Negligent failure to maintain premises might
be an obvious example. In these situations, the fault of a public body is very
much like that of a private person. The fault is that of the organization which
Is responsible for the upkeep of premises, rather than of particular individuals
who played a merely instrumental role. As an illustration, one might cite the
controversy over the liability to those contracting AIDS from contaminated
blood. The French passed legislation to compensate victims on 31 December
1991 on the basis of social solidarity.

But the administrative courts had been faced with the question whether the
failure of the administration to introduce heat- treatment of blood based on
American techniques constituted fault giving rise to administrative liability.

The Conseil d’Etat decided that there was no liability for injuries caused
before the date on which serious medical evidence of the risk was brought to
the attention of the administration, but that it was liable to the victims for fault
in failing to act on that information once received. This neatly demonstrates
the point at which we move from the principle of social solidarity (on which
the legislation was based) to liability on which the courts acted.

The other distinctive feature of French fault liability is the way in which
breach or misapplication of the law will be treated as fault. The victim does
not have to show that there was a serious error of fault in coming to an illegal
decision, merely that there has been an unlawful act which caused damage. (it

suffices that there is a breach of law to give rise to damages).
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The administrative liability
Part 2: Administrative responsibility without fault

The field of administrative responsibility of non-fault beside the liability
for fault has been developed .1t relatively difficult to implement, because it
appeared as a liability not based on fault: the victim does not have to prove
any fault against the administration, it is sufficient to prove the existence of
the damage and the causal relationship. Administrative responsibility for non-
fault characterized by the following characteristics:

-1t is not absolute in its scope and this is conformity with the characteristics of
administrative responsibility.

-1t is an exceptional complementary in order to maintain the balance between
the rights and privileges established for the administration, the rights of
individuals and the requirements of justice;

- The damage is compensated if it reaches a degree of seriousness, in other
words if the damage is extraordinary and exceptional;

- The victim must prove the causal relationship between the damage and the
administration's act to obtain indemnity without the need to prove the fault,
since the responsibility is without it;

-The administration is not exempt from its responsibility except in two cases:

the majeure force and the fault of the victim.



This responsibility has two foundations: the risk, and the equality before
public burdens.

Liability for risk based on the fact, that some administered are exposed to
particulars risks, without there being any fault of the public authority. It
appeared equitable to indemnity the victims of these damages. Previously, this
responsibility appeared in a Came judgment in 1895: a worker of the State had
been wounded by a shard of metal; has throwing from a drop-hammer. The
Council of State guaranteed him compensation based on the theory of risk.

Dangerous activities requiring liability, for risk include techniques or
methods applied by the administration, in the name of the general interest, but
which causes risks to the citizens, it is also, for example: dangerous public

works (warehouses ofgrenades, ..), the use by the police of their arms.
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Introduction to the Public Deal

Public deals are type of legal action carried by the administration within
framework of the performance of its function, which is one of the most
important aims of public authority. Public deals give the administration the
authority to supervise, control, amend, impose penalties and terminate the
deal. In the legal sense, it is an administrative contract that differs from the
other of contracts; in some particularities. In addition to that, it contains some
technical aspects and it related to the completion of projects with certain
techniques and expertise. Therefore, public deals are distinct legislative and
regulatory provisions that differ from those known as the contract in its general
sense, in which two wills match to produce legal effects.

Public procurement is a tool for implementing local and national
development programmes, public procurements or deals can be defined as
written contracts do by the state, public authority, municipalities, or any public
institutions or offices for the purpose achieving works, supplies or services
within the conditions stipulated by law. Therefore, they are a written contracts
concluded according to the specified conditions for the purpose of completing
works and acquiring materials and services for the contracting interest.

They can also defined as written contracts within the meaning of the
legislation in force, concluded for a fee with economic operators according to

the stipulated conditions to meet the needs of the contracting interest in the



field of works, supplies, services and studies, and include the following

elements:
- The formality of the transaction is that it is a written contract.
- In procedures, they are submit to the applicable legislation.
- The public transaction concluding for monetary benefits.

In French doctrine, Andre Deloyader defined public deals as contracts under
which the contracting party undertakes to perform works for the benefit of the

public administration in return for a specified price.
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Administrative contract
the administrative contract is a convention concluded between a public
authority and a private person, a will consent submitted to a special authority
of administrative law, a convention which has a specific character due to the
nature of parties, object, applicable principles, conclusion, enforcement,

clauses and their disputes.

These administrative contracts are legal documents which the public
administration bodies concluded with others, documents which include a will
consent triggering rights and obligations for the contracting parties.
Administrative contracts are defined as the contracts concluded on the grounds
of the will consent which interferes between an authority of public
administration or a person authorized by it and a private person, submitted to
the administrative law.

1-The interpretation of administrative contract:

The interpretation of the contract is the operation by which to determine the
exact meaning of the terms of the contract, by researching of the manifestation
of will of the parties, in close correlation with their own internal will.

The interpretation of contract is required when there is discrepancy
between the real intention and willingness of the parties, when the contract

terms are ambiguous, confusing or contradictory, also when the contract is

10



incomplete. In the public law, the purpose of general interest and the
connection with the public service, based on the existence of government
special powers compared to contractor, require special methods of

interpretation of administrative contracts.

Therefore, the interpretation of administrative contracts is to be made by
rules which differ substantially from those of civil law.

2-Principles of interpretation of administrative contracts:

A-The principle of common intention (willingness) of the parties.
B-The principle of good faith.

C-The principle of extensive interpretation of the administrative contract.

11
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Constitutional Contentious and Administrative Contentious

The requirements of the State based on the rule of law, enshrined by the
Constitution, concern the major goals of State activity, foreshadowed in what
iIs commonly called as being the rule of law, expression that implies
subordination of the State to the law, ensuring those means that would allow
the law to censor political actions and, within this framework, to ponder
possible abusive, discretionary tendencies, of State structures.

The rule of law ensures the supremacy of the Constitution, correlation of
laws and of all legislative acts with the Constitution, the assurance of the
regime of separation of public powers, which must act within the law, meaning
within the limits of a law expressing the general will. The State based on the
rule of law becomes so, the State that aims to ensure the supremacy of the
Constitution and the rule of law.

Supremacy of the Constitution and compliance of the laws with the basic
law is ensured through the review of the constitutionality of laws, by a separate
authority, independent of all others, and which a basic law regulates. This
authority is the Constitutional Council; which contributes to the strengthening
of the rule of law materialized in the opinions rendered within the review of
constitutionality of laws before promulgation, as well as in decisions rendered
within the a posterior review, on certain provisions contained also in laws on
administrative contentious.

The administrative contentious, being one the fundamental institutions of
public law, over time, has had different regulations regarding both formal
matters (authorities called to solve disputes of this type) and material matters
(categories of disputes covered by this contentious). Thus, the Contentious
administrative has a scope clearly defined by law. This legal regulation is

12



subject to the will of the legislation and to the review of constitutionality, in
both its modalities of expression. In this way, the competent judicial
authorities and the Constitutional Council have competences, in ensuring the
rule of law, the functioning of democracy and in guaranteeing the exercise of
human rights.
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