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The classification of Subjective Rights

Human rights: Also called natural rights, personality rights, are universal, and are

linked to the quality of the human being.
Private rights: We will distinguish between political rights and civil rights:
A. Political rights: political rights are granted by a state to its citizens.

B. Civil rights: Also called civil rights, are generally granted by a State to all people
who live on its territory and under its laws, whether citizen or foreigner: We will
distinguish between intellectual rights, extra-patrimonial rights and patrimonial rights:
1- Intellectual rights: Intellectual rights have two elements: the first is moral (extra-
patrimonial), the second has a financial nature. (Literary property Industrial property.)
2- Extra-patrimonial rights: extra-patrimonial rights are rights which do not in
themselves represent any monetary value. And which result from the situation of an
individual within a family. (Family rights)

3- Patrimonial rights: patrimonial rights are rights appreciable in money. They
represent an element of wealth for the holder. (Personal rights/Real rights)

1- Personal rights: Also called debt rights. Personal law is defined as the legal
relationship between two people, under which a person called a creditor can demand
from another person called a debtor the execution of a obligation; obligation to do,
obligation not to do, obligation to give.

2- Real rights: Real rights are rights relating over a thing; it confers on the holder of
the right (person) power over a specific thing. We will distinguish between :

A/ The main real rights: The main real rights Are autonomous rights. It is a legal
power exercised by a person over something in a direct manner, this power takes one

or all of the following forms:



» Usage: Power to use the thing.

* Make it bear fruit: Power to benefit from the fruits of the thing.
» Power of disposition: Power to transfer to others.
The main real rights are: Property, usufruct, use and habitation, servitude.

B/ Accessory real rights: Also called real security: do not confer on their holder of
control over the thing, he guarantees the payment of a debt. This guarantee results in
authorities conferred on the right holder: Subsequent authority, the authority of
preference. The accessory real rights are: The mortgage, the right of allocation, the

pledge (The movables pledge, estate pledge right), privilege rights.
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The holder of right: The legal person (part 01)

1. Definition: Legal personality is an abstract concept. Any legal person or legal

entity recognizes it. Peoples also are subjects of rights. In law, the word "person" has a

broader meaning than in common law.

2. Categories of legal pensons: There are two categories of persons, natural
persons and moral persons.

A/ Natural persons: A natural person is a living human being, without distinction

of sex. Article 25 of the Civil Code states: "Personality begins with the completed birth
of the living child and ends with death".
* Everyone must have a surname and one or more name.
* Every person must have a state (situation):
1- A political state that is defined by nationality. 2- A religious state.

3- A family status which is defined the parent link.

 Everyone must have a Domicile (housing).
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» Everyone must have the capacity (ability):

1- The capacity of enjoyment is the legal capacity of a person to be the holder of rights.
2- Capacity to exercise is the ability to exercise a right that one holder without needing
the assistance or representation of a third party (others).

Thus: The legal capacity of a natural person is their ability to be the holder of rights
(capacity to enjoy) and to exercise these rights themselves (capacity to exercise).

* Everyone must have heritage.
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The holder of right: The legal person (part 02)

B/ Moral persons: A moral persons is a group of individuals united in a common

interest: A moral person is an entity, most often a group with legal personality, and
which, as such, has rights and obligations. Also, moral person means a collective entity
that is recognised by law or custom as an artificial person which is given certain legal
rights and duties of a physical (natural) person.

Acrticle 49 of the Algerian Civil code provides that moral persons is granted to:

» Wilaya, commune (the two latter being local districts);

» Administrative public establishments;

* Commercial and civil companies;

 Associations and foundations;

» Wakf (religious endowments); and

* Any group of persons or properties to which law recognizes legal personality.
A moral person has a. A name. b. A political state. c. A home. d. A heritage,
e. A capacity. f. A legal representative.

B/1- Moral persons under public law: moral persons under public law are invested

with a mission of public interest and are subject to the regulation of administrative law.

B/2- Moral persons under private law: moral persons under private law created
by the will of some individuals. They are subject to the rules of private law. Among
private law moral persons, a distinction is still made between for lucrative private law

moral person and non lucrative private law moral person.
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The principal real rights

The principal real rights are those which are sufficient in themselves, they have
an independent existence without accompanying a right of debt. These rights are:
ownership, The usufruit (usufruct), usage and habitation and servitude. The principal
real rights are divided into two categories: one which comprises pure ownership, the

other of divided property rights:

1. The right of ownership, is composed of three attributes:

a. User: the right of user of the thing ;
b. Fruits: the right to the fruits or income produced by the thing; and

c. The right to abuse: the absolute right to dispose of the thing, by gift, sale, by
not using it, or by destroying it.

2. The divided rights of ownership only comprise either two or one of these rights alone:

a. The usufruit: which confers on the person entitled the user and the income, the
abusus being retained by the person holding the remainder of the entitlement to the
thing: le nu-propriétaire;

b. The usage: which confers on the person entitled the right to use the thing, and to
take certain of the fruits, but only to the extent necessary for their needs.

c. Habitation: which only confers the right to user, not to rent out, and which is
limited to family residential user;

d. The servitude: which permits an owner of one parcel to use and enjoy certain
prerogatives over a neighboring parcel: easement of right of passage, of drilling etc.
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The accessory real rights

Accessory real rights or real guarantee rights have no separate existence as such,
but are accessories to personal rights or lender’s rights. They are creditor’s rights or
guarantees which attach and are fixed to a debtor’s chose or assets, and are therefore
categorised as real rights.

Are those which can only exist attached to a debt, in order to strengthen and
ensure payment they constitute what is called real security, they confer on their holders

two advantages: the right of preference and the right to follow.

1- The right of preference is the prerogative which the holder of a real right has

to exclude from the enjoyment of a thing all persons having only a personal right or a

real right of an inferior rank.

2- the right to follow is the prerogative which belongs to certain creditors to

exercise their rights over a property in whatever hand it is in.

Description of accessory real rights

Accessory real rights are the rights of real mortgage, pledge, privileges on

immovables, and special privileges on mov- ables (whose nature is controversial).

The pledge: It is a contract by which the debtor gives the creditor possession of

something intended to serve as security. It is also a bailment that conveys possessory
title to property owned by a debtor (the pledgor) to a creditor (the pledgee) to secure
repayment for some debt or obligation and to the mutual benefit of both parties. The
term is also used to denote the property which constitutes the security.

The mortgage: It is a real security having as its object an immovable, without

dispossession of the grantor and allowing the mortgagee creditor to seize, and to sell
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this property on maturity to whoever holds it to be paid on the price in preference to
other creditors.

The mortgage is constituted by an authentic deed and published by registration in the
real estate registry office.
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Personal Rights

Personal Rights means all rights of privacy (including personal data privacy),
name, portrait, reputation, or personality under applicable Law. Personal Rights which
includes but is not limited to being treated with dignity, given safe accommodations,
to be free from corporal or unusual punishment, to be informed of where complaints
may be taken, to have religious freedom, never to be locked in place or placed in any
restraining device. Personal Right is a legal relationship between two or more persons,
of which one, the obligor/creditor or active subject, has the right to require of another.

The obligor/debtor or passive subject, a service, or to refrain from an action, or to
provide an object. Therefore, the obligations are of three types: the obligation to give
or assign, which is to transfer the property in the thing, the obligation to do something,
the obligation not to something. Contrary to the reels rights, which attaches directly to
the thing itself, the personnel right can only be enforced against the person, and not
directly on the thing, which means that a creditor on an unsecured loan cannot prevent
the sale of the thing, for example.

On the other hand, the personnel rights can be added for example, a mortgage,
which is accessory to the debt. The creditor may require and obtain a right in rem over
the thing, by virtue of a mortgage or a lien over the thing, but not by virtue of the loan

itself.
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The separation of powers principle

Separation of powers is the division of a state's government into pawers, each
with separate, independent powers and responsibilities, so that each powers
separate with others. The typical division into three pawers, sometimes called
“the trias politica model”, includes a legislature, an executive, and a judiciary.
It can be contrasted with the fusion of powers in monarchies, but also
parliamentary and semi-presidential systems where there can be overlap in
membership and functions between different pawers, especially the executive and
legislative. Separation of powers, division of the legislative, executive, and
judicial functions of government among separate and independent bodies. Such a
separation, it has been argued, limits the possibility of arbitrary excesses by
government, since the sanction of all three pawers is required for the making,

executing, and administering of laws.

The doctrine may be traced to ancient and medieval theories of mixed
government, which argued that the processes of government should involve the
different elements in society such as monarchic, aristocratic, and democratic
interests. The first modern formulation of the doctrine was that of the French
political philosopher Montesquieu, although the English philosopher John Locke
had earlier argued that legislative power should be divided between king and
Parliament. Montesquieu’s argument that liberty is most effectively safeguarded
by the separation of powers was inspired by the English constitution, although his
interpretation of English political realities has since been disputed. His work was
widely influential, most notably in America, where it profoundly influenced the

framing of the U.S. Constitution.
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Administrative Entities (Wilaya)

1- Administrative Entities: Administrative entity means a unit of

general-purpose local government (city, county, or a city that is also a
country) or a non-profit organization. In fact, the Algerian Administrative
System considers "Wilaya" as an administrative entity, and its own role is
governing all local relationships between citizens and their local

administration.

2- The Wilaya: The Wilaya is an administrative unit governed by a

government agent called "Wali". By the way, "Wali" takes control of all

local administrations and every matter related to citizens in its "Wilaya".

Algeria, since December 18, 2019, is divided into 58 wilayas
(provinces). Prior to December 18, 2019, there were 48 provinces. The 58
provinces are divided into 1541 baladiyahs (municipalities). The name of a

province is always that of its capital city.

3- The APW: According to the Algerian constitution, a wilaya is a

territorial collectivity enjoying economic and diplomatic freedom, the
"APW", or Popular Provincial Parliament/Provincial Popular Parliament is
the political entity governing a province, directed by the Wali (Governor),

who is chosen by the Algerian President to handle the APW's decisions.

The APW has also a president, who is elected by the members of the
APW, which Algerians elect.
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Administrative police

1- Definition: Administrative police is one of the most important forms of

administrative activity taken by the Administration in order to organize its various

activities through a range of measures and procedures to maintain public order and in

return, it shall maintain public freedoms guaranteed in the Basic Law of the State.
Most of the legislation did not define the administrative police, but focused on

its basic elements of : public health, public tranquility and public security.

2- Administrative police characteristics: Can be limited to:

A/Solitary quality: The administrative authority is entrusted with the task of

undertaking administrative police on its own, so that in order to maintain public order,
and the individuals must submit and comply with it in accordance with the legal
procedures imposed by the administration on them.

B/ Preventive quality: Administrative police is characterized by a preventive nature
by pushing the risks from individuals, so once the potential for damage or danger
occurs, the administration must intervene through preventing, withdrawing or closing,
by taking preventive measures against every danger that may affect the lives of
individuals.

C/ Discretionary quality: The administration has discretion power in its police
activity, when it finds the possibility of harm or danger to individuals, it must intervene

before it happens for the purpose of maintaining public order.

3- Types of administrative police: The administrative police are two types:

18



A/ General administrative police: Means the sum of powers, measures and
procedures taken in all fields to maintain public order from all disturbances that may
occur, before their occurrence or reduce their exacerbation when when they occur.

B/ Special administrative police: Means the set of the measures, powers and

actions taken in a specific area and specifically relating to a group of persons or specific
activities, such as the administration's imposition of measures to regulate movement

and determine its timing.
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