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Section one: an Introduction to terminology and legal studies

1-The definition of law

Law aims to organizing the individuals in the society, protects also the

liberties and private interest of individuals. The term "Law" means:

- A body of general rules that govern the individuals in society, which
persons must obey.

- The principles and regulations established in a community by authority
and applicable to its people, whether in the form of legislation or of
custom and policies recognized.

- Any written or positive rule or collection of rules prescribed by the
competent authority of State or nation, regulated by constitution.

Legals terms:

Law legislation

liberties custom

private interest policies recognized
general rules judicial decision
obey positive rule

The principles State

regulations nation

authority constitution




2- The classification of law

Legal rules are classified into public law and private law, these is the

common classification employed and the most usual used in all over the

world and Algeria. This classification depends on the existence or non-

existence of the state as a party in the legal relationships that govern by these

rules.

- Public international law

- Constitution law

- Administrative law

- Financial law

- Penal law

- The administrative procedures

law

- /

2- private law

- Civil law
- Commercial law
- Maritime law
-Air law
- Labor law

- private international

\ law

/
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2-The definition and characteristic of statute

(Rule of law)

The statutes (rules of law) are several collections of legal rules that regulate
society, these statutes are general, abstract, and binding that regulate the conduct
of individuals in society, prescribed by the supreme power in the State. Violation

of these provisions are subject to a penalty imposed by the public authority.

Statutes can also-be defined as a body of rules which governs and regulates

the social conduct of people and which is enforced by a sanction.

-The characteristic of statutes:

-1) Rules of law are social conduct: statutes controls and regulates the relations
between people living in a society. It is concerned only with the external
conduct or behavior of individuals, and has nothing to do with internal
thoughts and beliefs. It is only when a person comes to act upon such
beliefs that law can interfere.

-2) Rules of law are general and abstract: statute is generally applicable; it has
applied in all cases and to all persons. The rule doesn't address a specific
person and doesn't include a specific act .

-3) Rules of law are enforced by sanctions: People are invited to obey law
voluntarily, if not, they are compelled to do so by means of sanctions

applied by the state.
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3-The Sources of Law

The term "sources of law" means anything that helps to create all applicable
legal rules in a state at a given time, the sources of law are a criterion for the

determination of the legal system considered.

/ Article 1 of the Algerian Civil Code stipulates: “The law applies to all issues
that its texts address in their wording or content. If there is no legislative
text, the judge will rule according to the principles of Islamic Sharia. If it

does not exist, then according to custom. If it does not exist, then according

\to the principles of natural law and the rules of justice.”

~

/

Accordingly, the law divides into official (formal) sources and margin sources
as follow:

A- Official sources of law (formal)

01)-International Treaty: treaty is an agreement between States about several of
international law subjects. The written agreement reflects the consistent
expression of their will to produce legal effects governed by international law
Once the treaty is ratified by the parliament or the president, it has a binding
force.

02- Constitution (basic law): The body of legal rules that define the state’s
system of government and regulate the relationship between legislative,
judicial, and executive authorities, also it organize a political act and a
fundamental law that governs a political life. The Constitution protects the
citizens' rights and freedoms against potential abuses of power in the State.

3- Statutes (legislation act): the body of legal rules established by the competent
authority in the State within the limits of its jurisdiction and is divided into
organic law (which specify and implement the articles of the constitution), and
ordinary law (regulate all legal matters).

8
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4- The Sources of Law (2" part)

B)- margin & interpretive sources of law

Additionally to official sources, the legal rule derives its existence from other
sources as a precaution and interpretation, namely margin and interpretive
sources.

B.1- The margin sources of law
1- Religions source (Islamique Sharia): If the judge does not found a legislative

text to applicable to the case, he will resort to Islamic Sharia, which is the
provisions that God has legislated, whether in the Qur’an or the Sunnah of His
Messenger, related to his speech or actions.

2- Costume: It is the habit of people to follow a certain behavior in a specific
issue, where the feeling settles among the group that it is an obligatory behavior
related to the imposition of penalty if there any violation. In addition, costume
defined as a rule formed over successive periods of time that related to behaviors
adopted by the community.

3- Principles of natural law and justice rules: There is a law higher than the
positive laws that considered its basis, which are the general principles of law,
and justice. It consists of fixed and eternal rules that are suitable for every time
and place.

B.2- The interpretive sources of law

Interpretive sources are those that the judge relies on to understand the legal
rules and remove any ambiguity around them.

1- Jurisprudence: the decisions and provisions of tribunals can be also as a
source of legal rules; it is an interpretation of law in resolving some disputes.

2- Doctrine: it is all the works achieving by jurists in the form of opinions, legal
research, or comments on legal facts.

10
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Introduction to constitutional law

Constitutional law is a part of public law, which defines the role, powers,
and structure of different institution in State, farther then; constitution law
Addresses the separations of power principal namely, the executive, the
legislature, and the judiciary authorities. Constitution law organize the
functions of different institutions in state, (Constitutional, Parliament,
government, administration, Judiciary...).

A-Definition of constitution

The constitution 1s the fundamental law of a State, which defines the
basis rights, and freedoms of citizens as well as the organization. Also,
define the Jurisdiction of each authority. Therefore the constitution modified
according to appropriate procedures; all other rules must conform to it, thus
if any rule violate the provisions of the constitution, It must be subject of
constitutionality review .the constitution is the “supreme law” of all other
laws.

B-Types of constitutions

The form a constitution may take varies types; constitutions may be
codified (written) or customary, rigid or flexible.

1)-codified (written) and customary constitution: In most countries, such

as Algeria, constitution based on the text of a document ratified. Other
constitutions, notably the constitution of the United Kingdom or British
constitution comprises the written and unwritten arrangements. That called
the customary constitution, which consists of behaviors related to authority
and its exercise and all customs, traditions, general principles or moral
values that constitute the customary constitution.

12



2)- flexible and rigid constitution : A flexible constitution is one that is
revised by the same procedures that ordinary laws are modified. On the other
hand, a rigid constitution is one that cannot be modified except by following
special procedures. Some constitutions also prevent the final amendment of
some of its provisions, and require special, specific and fixed procedures and
guarantees to amend it.
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The international law

1-Definition: International law is a set of rules and principles governing the
relations and conduct of sovereign states with each other, as well as with
international organizations and individuals. Globalization and advances in
technology have made international law very important. Therfore, international
law applies:

* Between different countries and to international organizations (public
international law),

* Between citizens of different countries (private international law).

2- International law Divisions

A-Public International Law

Public international law deals mostly with the rights and responsibilities that
countries have toward each other. Also applies to international organizations such
as the United Nations (UN) and the World Trade Organization (WTO). From its
branches: the environment, the oceans, human rights,.... The rules of international
law are found in treaties, conventions, declarations, agreements, customs and
other sources. For example, the Kyoto Protocol is an international agreement on
climate change. In this protocol, many countries have agreed to reduce their
greenhouse gas emissions in order to protect the environment.

B- Private International Law

Private international law deals with relationships between citizens of different
countries.also applies to business as a companies that doing several business in
other countries. For example, if you exposer a problem when buying something
online from an American company and you want to sue, the rules of private
international law will apply.

14
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The Definition and pillars of State

A state is a political division of a body of people that occupies a territory
defined by frontiers. The state is sovereign in its territory (also referred to as
jurisdiction) and has the authority to enforce a system of rules over the people
living inside it. State is considered as a basis on which the political system of any
country is based. The establishment of the state must recognize the legal
personality, the establishment of which entails that the state is qualified to acquire

rights and bear obligations.

This legal personality is independent of the group of individuals that make
up it, and it is also independent of the persons of the rulers who exercise the duties

of authority in it.

Pillars of the State

The state is a legal person that symbolizes a people settled on a specific territory
with rulers and ruled, such that this person has sovereign political authority. The

state has three pillars, which are:

1)-The people: It is a group of individuals who live together as one community
on the territory of the state and are linked to it by a legal and political bond (which
is the bond of nationality) that results in their subjection to its laws in exchange
for their protection. It does not affect the element of the people if it consists of a
group of individuals who differ in origin, religion, or language in any way. They
reside permanently and continuously on the territory of the state and are linked to

it by a bond of loyalty.

16



2)-Territory: It is a specific area of land on which the people of the state reside
permanently and stably and carry out their activities over it. Accordingly, the state
cannot be composed of nomadic, mobile tribes because such tribes do not reside

continuously and permanently on a specific geographical area.

3)-Political authorities: For the establishment of the state, it is necessary to have
a supreme ruling authority to which the people are subject. The ruling body
exercises its authority in the name of the state. It is not required that the ruling
body take a specific political form, such as monarchies or republics, as long as

this ruling body exercises its authority over the territory it rules.
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The Characteristics of administrative law

A-Definition: Administrative law is a section of the internal public law, it
includes a set of legal rules related to the Public Administration and the Public
authority, as well as the law of Public service. Administrative law organize the
administrative bodies (authorities) in the state (central, decentralized) according
to the formal standard. Therefore, administrative law regulates the activity of
these authority and bodies in order to achieve the public interest. It regulates the

competencies between administrative bodies, with the privileges of public

authority, regarding to their administrative relations or between others,
according with the objective standard.

B- Characteristics:

1- Recently established: Administrative law theories did not arise and
develop except in the first half of the twentieth century, thanks to the efforts
of the French judiciary and administrative jurisprudence, especially after
the issuance of the famous Blanco ruling.

2- Flexibility and speed of development: Legal rules are usually
characterized by consistency and stability, unlike administrative law,
whose rules are characterized by flexibility and rapid development in
accordance with requirement of public service developments.

3- Judicial law: Administrative jurisprudence agrees that administrative law
is judicial law, meaning that the administrative judiciary is the main source
of administrative law. It is created by the administrative judiciary, because
the administrative judiciary was not merely an applied judiciary, but rather

a constructive judiciary that creates theories, innovates legal principles, and
18



finds appropriate solutions that regulate the relations between the
administration and individuals.

4- - Not codified: It is difficult to compile the legal rules related to
administrative law in one code, so administrative law not codified. Even if
this were possible in one of its section, its rules are not codified, such as
commercial law.
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The sources of administrative law

Source means the origin of the material content of rule or the formal stamp of
authority as law. With the view to control administrative operation of the government,
it 1s necessary to know the sources of administrative powers.

A- Official sources of administrative law (formal)

5- Constitution: is the supreme law of the State. Being the grundnorm of the
legal system of the country, it conditions all legislative and administrative
actions. Besides providing for functional organization and consequential
development in administrative process. All the legislative actions of the
administration have been expressly brought by the Constitution.

6-Statutes (legislative acts): Statute is the principal source of administrative
power. Administration is given powers by statutes. Exercise of administrative
powers has to conform to statutory acts. The law determines the powers of the
executive authority and various forms of administrative work.

7-Regulation: It is the most important source of administrative law, it includes:

- Ordnances: Decrees are actions issued by the executive authority, and they
are within the jurisdiction of the President of the Republic and the Prime
Minister. The decrees issued by the President of the Republic are called
presidential decrees, while those issued by the Prime Minister are called
executive decrees.

- administrative decision: Administrative decisions have an important role in
organizing administrative activity, as organizational administrative decisions
are a source of legitimacy. The public administration is not only bound by the
laws i1ssued by the competent legislative authority, but it is also bound to
respect the administrative decisions issued by the President of the Republic,
the Prime Minister, the ministers, and the local authorities.

20



A- Interpretive sources of administrative law

1- Administrative judiciary :It means the sum of the principles or rules issued
by the administrative courts. The administrative judge is often forced to
formulate legal principles that are not based on a legislative text. In this case,
the administrative judge creates the administrative legal rule.

2- Administrative custom: Administrative custom is the set of rules that the
administration is accustomed to following in performing its function in a
specific field of its activity in the absence of a legislative text that regulates
this activity, so it becomes binding on it and violating it is considered a
violation of legitimacy.

3- Administrative Jurisprudence: Jurisprudence plays an important role in
administrative law given its lack of codification, the modernity of its rules,
and the developments that occur to it, which may justify the abundance of
jurisprudential opinions and scientific publications, including scientific
writings, research, and comments in the field of administrative law.
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