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UNIVERSITY OF SETIF 2
FACULTY OF LAW & POLITICAL SCIENCE
DEPARTMENT OF LAW
THIRD YEAR PRIVATE LAW & PUBLIC LAW

Lecture two: Introduction to the Science of Law
1.Definition Of Law:

Law is the enforceable body of legal rules that govern a society. It can be defined as a
system of compulsory rules that a society or a government adopts in order to direct the
conduct of the people and to deal with crime, business agreements, and social relationship.
Thus. Law in the strict sense of the word is rules of human conduct imposed by the state

upon its member and enforced by the courts, which the aim of securing certain ends.
2. Sources Of Law:

Under article one (1) of the Algerian civil code, law sources are: Legislation, Sharia
principles, Custom, Principles of Natural Law and Justice.
3. Cassification Of Law:

In terms of classification of law, there are two main types. The first is built on the
distinction between public and private characters of relations regulated by the law, and the
second is built on the binding power (forcefulness) of the rules embodied in the law.

3.1. Private Law:

Private Law regulates the relations among the individuals of the state themselves, or
among the individuals and the state; when the state acts as an ordinary individual. private
law includes civil law, commercial law, labour law, maritime law, law of evidence, civil
procedure law, private international law.

3.2. Public Law:

Law regulates the relations between the individuals of the state itself. When it acts as a
representative of community as whole. public law includes: constitutional law,
administrative law, criminal law, criminal procedure law, financial law, public

international law.
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Law <
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Constitutional Law
Administrative Law
Public International Law
Criminal Law / Penal Law
Criminal Procedure Law

Private

LAW —) Law

|

Civil Law
Commercial Law
Labour Law
Maritime Law
Law of Evidence
Private International Law
Civil Procedure Law

English English
Enact Draft legislation
Promulgate Written law
Facts Customary rules
Legislator Public order
Real rights Publication
Usufruct Real security
Ownership/ Mortgage
Property
Theory of right Civil rights
Easement Complementary rules
Legal capacity Natural obligation
Explicitly Imperative rules
Implicitly Coercive force/

Force majeure

Hierarchy of rules of No excuse of the
law ignorance of law

Life is too short, smile while you are still have teeth.
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UNIVERSITY OF SETIF 2
FACULTY OF LAW & POLITICAL SCIENCE
DEPARTMENT OF LAW
THIRD YEAR PRIVATE LAW

Thursday October,12",2023
Lecture three : Contracts Law (1)

Obligations and Contracts law is governed by book two of [Algerian] civil code. From
1975, the year of its enactment until today, the Algerian civil code has under-gone several
reforms; a sign that the law-makers are adopting to changing society, economic
development policy and market economy.

1. Principles of Contracts Law:

Contracts law essentially revolves around the principles of binding force of contract, the

relative effect of agreements, contractual liability and the recognized right of the parties to

release themselves from their obligations for good cause.
2. Definition of the Contract:

A contract is an agreement by which one or several persons obligate themselves to one or

several others to give, to do, or not to do something.
3. Formation of the Contract:

With regard to the formation of the contract, it should be noted that formal and basic
requirements must be met. The basic requirements: consent, power to enter into a
contractual agreement, lawful purpose and cause, and the formal requirements such as the
written form, are the standard features of civil law; official deeds as well as private
agreements must be in writing.

Avrticle 106 of the Algerian civil code states that the: « contract dictates the law between
the contracting parties ». This provision represents the legal foundation for the obligation to
perform the contract, in that the parties must strictly fulfill their obligations while respecting

the principle of good faith.
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Vices of

consent
I | | |
Error Fraud Duress/ Exploitation
Art.81 Civ.c Art.87 Civ.c Violence Art.90 Civ.c
Art.88 Civ.c

4.Types of the Contract: Contracts may be divided into two broad classes; speciality
contracts and simple contracts:

4.1. Speciality contracts: These formal contracts are also known as deeds. Formerly, these
contracts had to be in writing and signed, sealed and delivered. The formalities are that the
signature of the person making the deed must be witnessed and attested. Attestation involves
making a statement to the effect that the deed has been signed in the presence of a witness.
4.2. Simple contracts: Contracts which are not deeds are known as simple contracts. They
are informal contracts and may be made in any way — orally, in writing, or they may be
implied from conduct.

5. The Electronic Contract: Law No. 05-10 of June 20, 2005 which modifies the Algerian
civil code stipulates that «writing in electronic form is admissible as evidence in the same
way that writing on paper is, provided that that the person who issues it, be duly identified
and that it is drawn up and maintained under conditions which guarantee its integrity »
(Article 323 ter, civil code).

English English
Offer Legal capacity
Acceptance Void contract
Will Indemnity
Bona fide payment terms
Mala fide Power of attorney
Affidavit Annex / Appendix
Durationof contract Final provisions
Lease contract E. commece
Sale contract Cryptocurrency
Employment contract Identification of
Termination of contract contracting parties
Renewal of contract Smart contract
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UNIVERSITY OF SETIF 2
FACULTY OF LAW & POLITICAL SCIENCE
DEPARTMENT OF LAW
THIRD YEAR PRIVATE LAW

Thursday October,27",2023

Lecture three :Contracts Law (?2)

Land Selling Contract
First Party: Youcef. R Address: Annaba
Second Party: Djamel. B Address: Souk Ahras.

Preamble

Whereas the first party owns a plot no.75, lands of Annaba city, area 300 square
meters.
And whereas the second party wants to purchase the aforementioned plot,

The parties have agreed on the following:

1. The Parties have agreed that the price of the aforementioned plot shall be an
amount of (v.....ccccceviivennn, ) Algerian dinars.

2. The first Party undertakes that the aforementioned plot is void of mortgages,
debt, liens, appropriations and all others rights .

3. Breaching any obligation or article of this contract shall lead to the revocation of
the contract, refunding, all the paid amounts, and compensation for the caused
liabilities with an amount of (...........ccccene. ) Algerian Dinars.

4. The court of Annaba shall be the court of jurisdiction over any dispute that may

arise between the parties of the contract.
This contract is made on March 10™, 1997

First Party Second Party

Full name: Youcef .R Djamel.B

Signature: ...l Fingerprint . ... Fingerprint
First Witness Second Witness

Full name: Ahmed .R Aissa. Y
Signature: [ [
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UNIVERSITY OF SETIF 2
FACULTY OF LAW & POLITICAL SCIENCE
DEPARTMENT OF LAW
THIRD YEAR PRIVATE LAW
Thursday November,09" ,2023
Lecture four : Commercial Companies (1)

The Algerian commercial law is similar to the one prevailing in many countries. It is
based on freedom of trade and establishment. The individuals and legal entities, both
domestic and foreign, have the right to establish themselves and have merchant status in
Algeria. They are subject to registration at the register of commerce or in opening a

representative office (which is not enlisted at the register of commerce).

Common Elements for all Commercial Companies

| |

— Articles of Association Contributions —
— Corporate Object Cash Contributions <—
— Corporate Name Contributions in Kind <+—j

Labor Equity «—

1. Articles Of Association

The company is necessarily created by an authentic act, “the Articles of Association”,
made before a notary and published on the official bulletin of legal announcements and
In two national newspapers.
2. Types Of Companies

The legal forms of companies in Algeria are very similar to those known in many
national laws (joint stock company, limited liability company, limited liability sole
proprietorship company, general partnership company). These are:
2.1. The Joint Stock Company:

The joint stock company exists in two forms:

 Those involving public offering, in which case the capital may not be less than five
million Dinars (DZD 5,000,000).
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 Those not involving public offering, in which case the capital is one million Dinars
(DZD 1,000,000) at least. (art 594 of the commercial code).

« The number of partners may not be less than seven (07) members. The joint stock
company is governed by a board of directors.

2.2. The Limited Liability Company :

The limited liability company is the status of a small or medium business. Its capital
may not be less than one hundred thousand Dinars (DZD 100,000) and is divided into
shares of equal nominal value of one thousand Dinars (DZD 1,000) at least.

The number of associates is one (1) to seven (7). They do not necessarily have to be
traders. The company is headed by a manager who may be Algerian or foreigner, a
partner or an employee.

2.3. The Limited Liability Sole Proprietorship Company:

An limited liability sole proprietorship company, limited to one (1) single person as
“sole associate” is called sole proprietorship limited liability company. Its capital is not
less than one hundred thousand Dinars (DZD 100,000). It is divided into shares of at
least one thousand Dinars (DZD 1,000).

2.4. The General Partnership Company:

In this society, each of the partners has to be a trader. They are jointly and severally

liable for partnership debts. The shares are registered and can be transferred only with the

unanimous consent of the partners.

English English

Corporation law

Judicial liquidation

Companies of capital

Sales tax

Companies of persons

Accounting book

Bankruptcy

Statutory auditor

Insolvency

Holding Company

where war druwns beat, Laws are silent
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UNIVERSITY OF SETIF 2
FACULTY OF LAW & POLITICAL SCIENCE
DEPARTMENT OF LAW
THIRD YEAR PRIVATE LAW

Lecture four: Commercial Companies (2)

Articles of Incorporation of a Joint Liability Company

First Party : k. Rahim. Nationality : Algerian. National No: 122/88.
Age : 43 old. Address: Setif (19000), Algeria .

Second Party : R. Djamel. Nationality : Algerian. National No: 556/31.
Age: 51 old. Address: Sétif (19000), Algeria.

Third Party : S. Farid. Nationality : Algerian. National No: 954/24.
Age: 58 old. Address: Sétif (19000), Algeria.

Acknowledging their legal competence for contracting and disposition, the contracting

parties have agreed to establish a Joint Liability Company and register it in the record

of companies at the Ministry of Industry and Trade, according to the following:

1. Address of the company: Sétif (19000), Algeria.
2. Trade name of the company : Hidab Corporation .

3. Headquarter of the company : Sétif.
4. Objective of the company : Food industry

5. Term of the company : 99 years.

6. Capital of the company: anamountof (.......................

7. The parties have agreed that the management of the company and the right to

sign on its behalf shall be executed by and authorized to S. Farid; this partner shall

be responsible for the administrative, legal and financial aspects.
8. The parties have agreed that regular commercial books shall be kept for the company’s
accounts in which the capital, both cash and assets, in addition to all expenses, revenues
and miscellanea shall be recorded in accordance with commercial principles. The fiscal

year for the company shall start as of 01/01/2000.
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9. The parties have agreed that, after endorsing the balance sheet, profits and losses shall
be distributed among them according to the following percentages:
A. First Party: 30% of Net profits.
B. Second Party: 30 % of Net profits.
C. Third Party: 40 % of Net profits.

10. The parties have agreed that no partner may withdraw from the company before the
expiry date of its term. Also, a partner may neither sell his share, nor transfer it totally or
partially except by the written approval of the other partners.

11. In case any of the partners died, placed under guardianship, declared bankrupt or
declared insolvent, his heirs, creditors, or representatives shall not demand, whatsoever, to
levy a distress upon the company or to divide its properties.

12. In case of terminating the partnership for any reason, the partners shall dissolve the
company in the way they agree upon.

13. An attorney will be authorized by the partners to carry out the procedures of
registering the company and to take all necessary legal procedures to do so.

14. This contract consists of a preamble and fourteen articles, including this one, and

made of four pages. Each party has received a signed copy of this contract, and fourth true
copy will be presented to the Ministry of Industry and Trade.
This contract is made on Wednesday, August, 24" , 1999,

First Party Second Party Third Party
Full Name: k. Rahim. R. Djamel S. Farid
Signature:  .................. B e 7 T
Finger print: ~;,
First Witness Second Witness = Third Witness
Full Name: M. Miloud k.samir F. Aissa

Signature: ... i e
Finger print:

Seal and Signature of Notary
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UNIVERSITY OF SETIF 2
FACULTY OF LAW & POLITICAL SCIENCE
DEPARTMENT OF LAW
THIRD YEAR PRIVATE LAW

Thursday November,23',2023
Lecture five: Private International Law

1. The Notion of Private International Law :

Private international law is the part of the national law of every country that establishes
rules for dealing with cases involving a foreign element. It is also called conflict of laws,
consists of legal norms that determine three types of issues:

I.Which State court has jurisdiction in private matters having cross-border implications;
I1. Which State law is applicable in such matters and;

I11.Under which conditions may a foreign decision be recognised and enforced in another

country . 2. Sources of Private International Law:

International
Treaties

Regional Laws Bilateral Treaties
(European Laws) V2 0 N

National Laws

Jurisprudence Customs
(Case law) s

General
principles

3. Objectives of Private International Law:

One of the main reasons for States to have a system of private international law which will
occasionally lead to the assertion of jurisdiction in a case with international connections, the
application of a foreign law, or the recognition and enforcement of foreign judgments is the

reasonable and legitimate expectations of the parties. Completely disregarding foreign laws
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and decisions, or even the willingness to entertain international cases, would lead to
injustices for the parties involved in such international proceedings.

Another important objective of private international law is the international harmony of
decisions. This classic goal of private international law was first introduced by Von
Savigny. It entails that countries should strive to reach the same decisions in problems of

private international law.
4.The Renvoi:

The renvoi is an institution of Private International Law that allows the possibility for the
foreign law declared as competent by the conflicting norm of the forum court, to decide in
turn, to make a renvoi through its own conflicting norms, to another law, either to the
approached court’s law, or to the law of a different legal system .

The Renvoi implies a conflicting between conflicting norms. This conflict can be positive
or negative. We can state the presence of a positive conflict between the conflicting norms
(between the conflicting norm of the forum court and the foreign conflicting norm declared
competent) when both conflicting norms stipulate that their own law is competent to
regulate the judicial relation with foreign element.

As for the negative conflict, both conflicting norms in presence declare unqualified their
own material law to manage the judicial relation with element of extraneity. In this case, the
forum law court pronouncing itself as unqualified to manage the judicial relation, assigns
this responsibility to another law, meaning it refers to another foreign law. If the latter does
not accept the given competence and declares competent another law (that of the court of

the judicial forum or that of a third country) regarding that judicial relation, renvoi to that

law.
ENGLISH ENGLISH ENGLISH
Choice of law Tort liability Immoveable
property
Applicable law Residence Moveable
property
Competent law Domicile Jurisdictional
immunity
Hague Conference of Private International Law Brussels Convention concerning jurisdiction and the
1893. recognition and enforcement of foreign judgments
1968.
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UNIVERSITY OF SETIF 2
FACULTY OF LAW & POLITICAL SCIENCE
DEPARTMENT OF LAW
THIRD YEAR PRIVATE LAW
Thursday November,30™,2023
Lecture Six: Criminal Law & Anti Corruption Law

1.Criminal Law:

Criminal law is that law, which relates the definition and punishment of acts which the
State, intervenes to suppress. It essentially punitive, and for this reason it is sometimes
spoken as penal law.

The criminal law rules are divided into: "substantive rules and procedural rules". Substantive
rules deal with crimes and punishment; that is what we call penal law, procedural rules are
those rules by which the law is enforced in the court; they organize how the punishment is

rendered and how it is executed. This part of criminal law is called criminal procedure.

Criminal Offences according to their seriousness (article 27. Algerian penal code)

I ! I

Contravention Misdemeanor Felony

2. The Algerian Anti Corruption Law No0.06-01:

This law, fits in the framework of the continuous action of moralization the political,
economic and financial life, led by the public authorities and for establishing conformity of
our domestic legislation to the international instruments and obligations undertaken by our
country. The major innovative elements introduced by this Law are the following:

Firstly: a widest scope of application for the notion of corruption.

Secondly: an extended definition of the public agent which includes the civil servants, either
nationals or foreigners, the elected representatives, any person in charge of the management of
a public service, concerning both public and private sectors.

Thirdly: concerning the preventive measures, the new Law imposes norms to different public
administrations and other entities of the private sector by indicating to them guidelines in

matter of recruitment, financial and administrative management. The law focuses also on the
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important role of the civil society including the media, through informing and increasing
public awareness.

Fourthly: the creation of a national organ in charge of the prevention and the fight against
corruption.

Fifthly: a very wide incrimination of the practices contrary to the integrity in the civil service
and to the transparency of the public life in the political and economical sphere. Moreover, the
new law extends the incrimination of corruption to the conflict of interests, to the acceptance
of presents prejudicial for the normal exercise of the function and to the occult financing of
the political parties.

Sixthly: the obligation for all public agents to declare their patrimony under penalty of
disciplinary and penal proceedings. The law represses thus the illicit enrichment and puts the
burden of the proof on the public agent whose patrimony is proportionally more important
than the legitimate incomes.

Seventhly: furthermore, the law provides dissuasive major and complementary penalties.
Besides freedom deprived penalties, the courts may order the confiscation of the illicitly
acquired properties, even if they have been subject of a transfer of property to relatives
(descendants, ascendants or relatives by alliance).

Eighthly: the chapter of the law related to the international cooperation and the recovery of
assets deals with the aspects related to the exchange of information and to the mutual

assistance for the purpose of seizure and confiscation, notably in the case of cross-borders crimes).

ENGLISH ENGLISH ENGLISH
Money Judicial police Criminal order
laundering
Forging of coins Public Provisional
prosecutor detention

Blackmail ludicial Trial
Investigation

Theft/ Stealing Investigating Jail / Prison
judge

Fraudulent Chamber of Fine
accusation

Bribery Immediate Criminal
Appearance record

Law No.06-01 of February 20", 2006 on the Prevention and the Fight against Corruption.
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UNIVERSITY OF SETIF 2
FACULTY OF LAW & POLITICAL SCIENCE
DEPARTMENT OF LAW
THIRD YEAR PRIVATE LAW & PUBLIC LAW

Thursday December,07",2023
Lecture Seven: Comparative Legal Systems

Nowadays, the existing legal systems of the world are: a) The Civil Law System;b) The
Common Law System; ¢) The Islamic Law System; and d) The Communist Law System.

Major Legal Systems in the Contemporary World

Civil Law Common
Law
System e
Islamic Communist
Law Law
System System

1. The Civil Law System:

The civil law system is the oldest system in the world and the most influential on the other
law systems. It finds its roots in the Roman law, which was the product of a brilliant
civilization extending from the Mediterranean to the North Sea and from Byzantium to
Britannia.

The civil law system is characterized by the compilation of legal principles into
scientifically arranged codes issued by the legislative authority. It such a system, the role of
the courts is limited, theoretically at least, to apply the law provisions as embodied in the
codes, whenever they are presented with a case by the opposing parties.

France is considered as the cradle of the civil law system. The countries, which apply the
civil legal system, include the countries of continental Europe, countries of Latin America

and those of the Middle East, such as Turkey, Jordan and Lebanon.
2. The Common Law System:

England is the birthplace of common law system. The main feature of English law is that it

Is largely case law or, more precisely, a Judge-made law. That is, the bulk of the common
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law and equity has not been enacted by the parliament, but has been developed through the
centuries by the judge applying established or customary rules of law to new situations and
cases as they arise.

Unlike the position in civil law countries, the major part of the common law is the product
of judges. It is case law. i.e. a Judge-made law. In other words, judicial precedents constitute
a separate source of law and have an independent authority of their own in common law
countries, whilst they are considered as evidence of what the law is in civil law countries.

It is worth mentioning, here. That the common law system is found today in almost all the
English-speaking countries. From the British isles. Where it originated. The common law
system was transferred by British settlers to their settlements in the United States of America,

Australia, Canada, New Zealand, Pakistan, India, Nigeria and South Africa.

3. The Islamic Law System:

Islamic law is called Sharia, which is a derivative of an Arabic root word "Track", "road" or
"path™ and means that this law constitutes a divinely ordained path of conduct that guides the
Muslim towards the fulfilment of his, or her, religious conviction in the life and reward from
his or her Creator in the life hereafter. The rules of Sharia not only cover religious rhetoric
worships and practices, e.g. prayer and fasting, and matters of family law, e.g. marriage,
divorce, etc. but also they cover legal transactions and areas of civil law, [commercial law,
estate law, criminal law, constitutional law, international law...], e.g. the validity of
contracts, the principles of property law, etc. In some Islamic States, such Saudi Arabia and
Iran, Sharia actually makes up mostly the whole part of the legal system of the State. And the

vast majority of Muslims are still governed by Islamic law in family matters.

ENGLISH ENGLISH ENGLISH
Holy Quran The Hanafi Secular
Sunna The Hanbali Atheist
Consensus The Shafi’i Canon law

(El-ljmaa)
Analogy The Maliki Positive law
(El-Qiyaas)

” My glory is not that | won forty battles and dictated the law to kings... Waterloo wipes out the
memory of all my victories... But what will be wiped out by nothing and will live forever is my
Civil Code.”” Napoleon Bonaparte (French Emperor 1769-1821)
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AANINEX veveeeeeseoseossooseossocsscssscsssssssssossssssssssssoessosss Appeal in Cassation

Appeal in Cassation No. 933 of 2019 Commercial

Issued on 10/03/2020

Court Panel: Presided by Judge Shehab Abdu Rahman Al Hamadi - Chief Judge of the Circuit -
with the membership of judges Abdullah Bu Bakr Al Siri and Sabri Shamseddin Mohammed.
1- Effect of judiciary in expelling a partner from the company.
2- Considering the contested judgment deficient in reasoning for ruling to calculate the share of
the Respondent based on the debts of the company due to third parties and the stock of goods,
based on the expert’s report who did not liquidate the calculation of profits and losses among
the partners and the company’s debts, despite the objection of both Appellants in cassation
thereto.

Law “implementation”. Commercial companies. Partner “dismissal” “expel”. Contracts.
“Fixed term” company. Judgment “deficit causation”. Reversal “of the accepted grounds™.

- Necessity to refer to public law for the provisions not contained in the private law.

- Commercial Companies Law no. 2 of 2015 not containing the right of the majority of
partners to refer to the judiciary requesting the dismissal of a partner in the company. Effect of
the same. Referring to the Civil Transactions Law no. 5 of 1985 on Contracts.

- The majority of partners may request to dismiss any partner. If based on serious grounds
justifying the same. The grounds of the same? Article 677 of Law no. 5 of 1985 promulgating
the Civil Transactions Law.

- Any partner may request the judiciary to be expelled from the company. Condition of the
same: As the company is of fixed term and based on reasonable grounds. The grounds of the
same? The above-mentioned Atrticle.

- Validity of Article 675/2 of the same Law on the share of the dismissed or withdrawn partner.
Effect of the same. With effect from the day of filing the lawsuit.

- An example of a defective reasoning for ruling to pay an amount ti the Respondent, based on
the expert’s report, as he did not account for the losses and profits of the company until the day

the case was filed.


https://elaws.moj.gov.ae/UAE-MOJ_UC-En/03_Judgements%20of%20the%20Commercial%20Circuits/UAE-CC-En_2020-03-10_00933_Taan.html#TM2020_933_1
https://elaws.moj.gov.ae/UAE-MOJ_UC-En/03_Judgements%20of%20the%20Commercial%20Circuits/UAE-CC-En_2020-03-10_00933_Taan.html#TM2020_933_2
https://elaws.moj.gov.ae/UAE-MOJ_UC-En/03_Judgements%20of%20the%20Commercial%20Circuits/UAE-CC-En_2020-03-10_00933_Taan.html#TM2020_933_2
https://elaws.moj.gov.ae/UAE-MOJ_UC-En/03_Judgements%20of%20the%20Commercial%20Circuits/UAE-CC-En_2020-03-10_00933_Taan.html#TM2020_933_2
https://elaws.moj.gov.ae/UAE-MOJ_UC-En/03_Judgements%20of%20the%20Commercial%20Circuits/UAE-CC-En_2020-03-10_00933_Taan.html#TM2020_933_2
https://elaws.moj.gov.ae/UAE-MOJ_UC-En/03_Judgements%20of%20the%20Commercial%20Circuits/UAE-CC-En_2020-03-10_00933_Taan.html#TM2020_933_2

Whereas it is prescribed in the judiciary that referral shall be made to the public law for the
provisions not contained in the private law and whereas it is stated, while referring to the Law
no. 2 of 2015 on Commercial Companies that it did not contain the right of the majority of
partners to refer to judiciary for ruling to dismiss the partner in the company, and whereas Law
no. 5 of 1985 promulgating the Civil Transactions Law had settled, in Chapter 3 of Title 2
thereof, related to contracts, the company’s contract in Articles 654 to 709 and whereas Article
677 stipulates: 1- The majority of the partners may request the judiciary to rule for the dismissal
of any partner whenever they rely on serious reasons to justify the dismissal. 2- Any partner may
also request the judiciary to remove him from the company if the company is for a fixed term
and he relies on reasonable reasons for that. 3- In the two previous cases, the share of the
separated or withdrawn partner shall be subject to the provisions of Article (675), paragraph (2).
This share shall be assessed according to its value on the day the case was filed. This shall mean
that upon ruling to expel a partner in the company, the company shall continue with the rest of
the partners and the dismissed partner in such event shall be entitled to his share in the company
funds. Such share shall be estimated at its value on the date of filing the lawsuit. Thus, whereas
the contested judgment ruled the amount to the Respondent based on the expert’s report, while
such report did not account for the company’s profits and losses until the day of filing the lawsuit
and it only calculated the debts due to the company from the customers as well as the value of
the stock of goods without referring to the collection of such debts. Whereas the contested
judgment calculated the share of the Respondent based on the debts of the company due to third
parties and the stock of goods, without the expert liquidating the calculation of profits and losses
among the partners and the company’s debts, thus the judgment was based on this report despite
the objection of both Appellants in cassation thereto and without achievement of such objections,
which renders the judgment deficient in reasoning and shall be reversed.

The Court,

Whereas, in the facts - as apparent in the contested judgment and the documents - the
Respondent filed lawsuit no. 1319 of 2017 Civil Ajman First Instance on both appellants in
cassation requesting the judgment to impose guardianship on .......... Company for the trading of
advertising means and removing the first Appellant in cassation from such company, assigning

an accounting expert for the inventory of the company’s accounts and statement of profits, based



on the statement that on 06/05/2012, he and both Appellants established such company having a
share of 24% therein, the First Appellant in cassation having 25% and the Second Appellant
51%. However, the Defendants expelled him from the company, which pushed him to file his
lawsuit with the above-mentioned requests. The Court appointed an accounting expert who
submitted his report, and the Plaintiff amended his requests to expel the First Defendant and First
Appellant in cassation, compelling both Defendants to pay his share of AED 1,923,125. Both
Defendants “Appellants in cassation” filed a counterclaim requesting to compel the original
Plaintiff as partner of the company. At the hearing of 30/6/2019, the Court ruled to reject the
original lawsuit and in the counterclaim to expel the original Plaintiff “Respondent” from the
company. The original Plaintiff appealed the said judgment under Appeal no. 573 of 2019
(Commercial Ajman). At the hearing of 28/10/2019, the Court of Appeal ruled to amend the
appealed judgment compelling both Appellants in cassation to pay to the Respondent an amount
of AED 991,568, as value of his share in the company, and to confirm the appealed judgment
otherwise. Both Appellants in cassation appealed this judgment through cassation and the Court
considered this appeal in cassation in a Council Chamber and deemed that it deserves
consideration.

Whereas both Appellants in cassation object to the contested judgment for violation of Law,
miscarriage of justice and deficiency in reasoning as it ruled to compel them to pay the share of
the Respondent in the company’s debts due from its customers while such debts were not
collected by the debtors yet and some of the debts are bad and cannot be collected; whereas they
objected to the report of the assigned expert in the lawsuit for not settling the account between
the partners and determining the rate of each in the calculation of losses and profits, and whereas
the Court did not respond to their request to return the expert to office to settle the account
between them, then the judgment is defective and shall be reversed.

Whereas this objection is valid as it is prescribed in the judiciary that referral shall be made to
the public law for the provisions not contained in the private law and whereas it is stated, while
referring to the Law no. 2 of 2015 on Commercial Companies that it did not contain the right of
the majority of partners to refer to judiciary for ruling to dismiss the partner in the company, and
whereas Law no. 5 of 1985 promulgating the Civil Transactions Law had settled, in Chapter 3 of

Title 2 thereof, related to contracts, the company’s contract in Articles 654 to 709 and whereas



Article 677 stipulates: 1- The majority of the partners may request the judiciary to rule for the
dismissal of any partner whenever they rely on serious reasons to justify the dismissal. 2- Any
partner may also request the judiciary to remove him from the company if the company is for a
fixed term and he relies on reasonable reasons for that. 3- In the two previous cases, the share of
the separated or withdrawn partner shall be subject to the provisions of Article (675), paragraph
(2). This share shall be assessed according to its value on the day the case was filed. This shall
mean that upon ruling to expel a partner in the company, the company shall continue with the
rest of the partners and the dismissed partner in such event shall be entitled to his share in the
company funds. Such share shall be estimated at its value on the date of filing the
lawsuit. Thus, whereas the contested judgment ruled the amount to the Respondent based on the
expert’s report, while such report did not account for the company’s profits and losses until the
day of filing the lawsuit and it only calculated the debts due to the company from the customers
as well as the value of the stock of goods without referring to the collection of such debts.
Whereas the contested judgment calculated the share of the Respondent based on the debts of the
company due to third parties and the stock of goods, without the expert liquidating the
calculation of profits and losses among the partners and the company’s debts, thus the judgment
was based on this report despite the objection of both Appellants in cassation thereto and without
achievement of such objections, which renders the judgment deficient in reasoning and shall be

reversed along with referral, without the need to look into the rest of the grounds of appeal.
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	Thursday October,12th,2023
	Thursday October,27th,2023
	Thursday November,09th ,2023
	Lecture four : Commercial Companies (1)

	Lecture four: Commercial Companies (2)
	Thursday November,23rd,2023
	Thursday November,30th,2023
	Thursday December,07th,2023
	تنص الماة 106 من القانون المدني الجزائري " العقد شريعة المتعاقدين"، تمثل أحكام هذه المادة الأساس القانوني للالتزام  بتنفيذ العقد، لذلك يجب على الأطراف أداء التزاماتهم بدقة في ظل احترام
	مبدأ حسن النية.
	يتشابه القانون التجاري الجزائري مع تلك قوانين التجارة السائدة في العديد من الدول، فهو يقوم على حرية التجارة وإنشاء المؤسسات التجارية. للأفراد والكيانات القانونية الوطنية والأجنبية الحق في تأسيس (ومن ثم) إكتساب صفة التاجر في الجزائر. فهي تخضع للتسج...
	1. عقد تأسيس الشركة:
	يتم إنشاء الشركة وجوبا بموجب عقد رسمي (عقد تأسيس الشركة)، محرر أمام موثق ومنشور في النشرة الرسمية للإعلانات القانونية وفي جريدتين يوميتين .
	2.أنواع الشركات التجارية:
	تتشابه كثيرا الأشكال القانونية للشركات التجارية في الجزائر مع تلك المعروفة في العديد من القوانين الوطنية (شركات ذات مسؤولية محدودة، شركات مساهمة... الخ). وهـي:
	1.2. شركة المساهمة:
	توجد شركة المساهمة في شكلين:
	- تلك التي تنطوي على الاكتتاب العام، في هذه الحالة لا يقل رأس مال الشركة عن خمسة ملايين دينار (5.000.000 دج).
	- تلك التي لا تنطوي على الاكتتاب العام، في هذه الحالة رأس المال الشركة هو واحد مليون دينار جزائري (1.000.000 دج) على الأقل (المادة 594 من القانون التجاري).
	- يجب ألا يكون عدد الشركاء أقل من سبعة (7) أعضاء، يحكم شركة المساهمة مجلس إدارة.
	2.2.شركة ذات مسؤولية محدودة:
	الشركة ذات المسؤولية المحدودة لها وضع شركة صغيرة أومتوسطة، رأس مالها لايقل عن مائة ألف (100.000( دينار جزائري، وتُقسم إلى أسهم متساوية القيمة الإسمية بألف (1000) دينار جزائري على الأقل.
	عدد الشركاء (في الشركة) من واحد (1) إلى سبعة (7). ليس لديهم بالضرورة صفة التاجر، يترأس الشركة مسير قد يكون جزائري أو أجنبي، شريك أو مستخدم .
	3.2.الشركة ذات شخص وحيد ومسؤولية محدودة:
	شركة ذات مسؤولية محدودة تقتصر على شخص واحد " شريك وحيد "، تسمى بشركة ذات ملكية وحيدة ومسؤولية محدودة. لا يقل رأس مالها عن مائة ألف (100.000) دينار جزائري. وهي مقسمة إلى أسهم بـألف دينار (1000) على الأقل.
	4.2.شركة التضامن:
	في هذه الشركة، كل شريك يجب أن يكون تاجرا، فهم مسؤولين معا وتباعا عن ديون الشركة، يتم تسجيل الأسهم، ولا يمكن نقلها إلا بموافقة جماعية للشركاء .
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